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PROCEEDINGS, 



The Bar of the Supreme Court of the United States 
met in the Court-room, in the Capitol, Washington, on 
Monday, March 7, 1881, at 2 o'clock p. m., to pay respect 
to the memory of the late Matthew H. Carpenter. 

On motion, Mr. Allen G-. Thurman was appointed 
Chairman, and Mr. James H. MoKbnnet, Secretary. 

Mr. Thurman, on taking the chair, addressed the meet- 
ing as follows: 

Gentlemen oe the Bar: We have met together to pay 
a fitting tribute to the memory of our deceased brother, 
Matthew H. Carpenter. 

It might seem to be almost superfluous to say to this 
audience, who he was and what he was. There is, per- 
haps, no one here to-day who has not witnessed some one 
or more of those remarkable displays of forensic eloquence 
and of legal learning for which he was so justly distin- 
guished. There are but few, if any, lawyers in the Ee- 
public who have not heard of his fame ; for it was as wide- 
spread as the continent. And yet it is but proper and be- 



coming that we, who knew him so well and had the best 
means of observation and judgment, should give expres- 
sion to the estimate we formed of the lawyer and the man, 
and suitable utterance to the sorrow we feel at the loss of 
a friend. 

I am well aware of the proneness to extravagance that 
has too often characterized eulogies of the dead, whether 
delivered from the pulpit, in the forum, or in the Senate- 
House. But I feel a strong conviction that, however 
exalted may be the praise spoken hei-e to-day, it will not 
transcend the merits of its object, or offend the taste of 
the most scrupulous and truth-loving critic. 

I knew Mr. Carpentbe intimately, from the time we 
entered the Senate together until his death ; a period of 
nearly twelve years. During two-thirds of this time we 
served on the Committee on the Judiciary, and I cannot 
better convey, in brief terms, the impression he made 
upon me, and upon all his fellow-members, than by read- 
ing the following resolution of the Committee, adopted at 
its last session : 

" Resolved, That the members of this Committee are deeply affected by 
the loss of their late colleague, Matthew H. Caepentek, who departed 
this life, in this city, on the 24th ultimo. 

" During a period of nearly eight years' service on this Committee, his 
great intellectual ability, profound legal learning, and remarkable in- 
dustry, commanded the admiration of all -who served with him, while 
his uniformly courteous, kind, and agreeable manners won and retained 
their affection." 

Gentlemen, it is not my purpose, nor would it be con- 
sistent with the brevity that it is incumbent on me to ob- 
serve, to give a biographical sketch of our departed friend. 
There are others here much more competent to perform 
that duty than I am. I confine myself to the qualities of 
the lawyer and the man. That he possessed by nature a 
mind singularly acute, ready, and logical, all who knew him 
will testify. That these qualities were greatly improved 
and strengthened by exercise and study, is also well known. 
But there was another trait of his character that was not so 



well known. Althougli not deficient in a propei- self-re- 
liance, lie was seldom, it seemed to me, fully satisfied witli 
his own conclusions until he found them fortified by care- 
ful and laborious study. It was not sufficient for him to 
know what he, himself, at first sight, thought of a question ; 
he wanted to know what others had thought of it. And 
this habit led him to entertain something like a scornful 
dislike to what are known as " off-hand opinions." He 
was very far indeed from being a mere case lawyer, but he 
was also very far from undervaluing the learning that is 
found in the books. In this respect he was another illus- 
tration of the truth, that has perhaps no exception, that no 
genius, however great, no eloquence, however grand or 
persuasive, can, without laboi'ious study, make a perfect 
lawyer. 

Of Mr. Carpenter in his personal relations, it would be 
a grateful duty for me to speak, for, as I have said, we 
were intimate friends almost from the time of our first ac- 
quaintance. How genial he was, how cheerful even when 
suffering from disease, how mindful of the feelings of 
others, how honorable in all his transactions; — these were 
characteristics that no friend of his will ever forget. And 
what a wonderful command of temper he possessed. I 
have seen him in the most heated discussions in the Sen- 
ate, in committee and at the Bar, when the coolest and most 
experienced man might have been excused for an angry 
word, or, at least, an angry look, and yet I cannot recall a 
single instance in which he lost his temper. Had this self- 
command been the result of a cold tempei'ament, a want 
of proper sensibility, or an unfeeling heart, it would afford 
no theme for commendation. But when it was found in 
a man of an adent nature, of the keenest sensibility, and 
of the warmest affections, too much can scarcely be said 
in its praise. Gentlemen, were I to give way to my incli- 
nation, I should say much more. But I would not will- 
lingly consume the time that belongs to others, and I for- 
bear. 
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On motion of Mr. David Davis, the follow^ing gentlemen 
were appointed by the Chair to constitute a Committee on 
Resolutions: 

Mr. David Davis, 

Mr. Arthuk MacAkthur, 

Mr. EOSCOB CONKLXNG, 

Mr, Jeremiah S. Black, 
Mr. B,. T, Merrick, 
Mr. Philip Phillips, 
Mr. Charles Devens, 
Mr. W. D. Davidge, 
Mr. Jeremiah M. Wilson. 

The Committee thereupon retired, and on returning re- 
ported, through Mr, Davis, the following resolutions for 
adoption: 

Eesolutions, 

Resolved. That the members of the Bar of the Supreme 
Court of the United States have received with profound 
sorrow the intelligence of the death of Matthew Hale 
Carpenter, who for many years was a most distinguished 
practitioner in this Court. 

Resolved, That we lament the loss of one whose bril- 
liancy as an advocate and learning as a lawyer had ele- 
vated him to the highest rank of the profession. 

Resolved, That his memory is entitled to be cherished 
by the Bar for his genial qualities as an associate, for 
his professional honor and ability, and for his wisdom and 
independence as a legislator. 

Resolved, That the Attorney-General be requested to 
present these resolutions to the Court; and — 

Resolved, That the Chairman of this meeting present 
these proceedings to the family of the deceased, with the 
expression of the profound sympathy of the Bar. 



The Chairman.— The resolations reported by the Com- 
mittee are before the meeting. 

Remakes oe Mb. Arthur MacArthur. 

Mr. Chairman: I have been requested to move the adop- 
tion of the resolutions just Teported by your Committee, 
and although I can scarcely trust myself with this office, 
I feel that no apology is necessary for the effort. When I 
recall our early intimacy and association, commencing be- 
fore he had established a great reputation at the Bar, or 
attained one of the highest positions in the Senate, I can 
scai'cely realize that he accomplished this in a little more 
than a score of years, and that now there is nothing of him 
left but the sacred image of the dead. 

Matthew Hale Carpenter died in the flower of his 
years and the zenith of his fame, and the wonderful pos- 
sibilities which were in prospect from the exercise of his 
great faculties have been prevented when most certain 
and most needed. His death is, therefore, felt as a public 
and professional loss. It is a touching spectacle we wit^ 
ness in this distinguished gathering, for although he had 
attained high position at the Bar and in the Senate such 
as few lawyers possess, there was no envy, no jealousy, in 
the feelings of his contemporaries, and here to-day, by a 
spontaneous emotion, are assembled distinguished mem- 
bers of the Senate and the most eminent representatives 
of the Bar, to pronounce his panegyric and to pay respect 
to his fame by imposing and honorable remembrance of 
his life. 

Mr. Carpenter commenced his legal studies in the office 
of Governor Dillingham, at that time the leading lawyer in 
the State of Vermont, and who subsequently beoame his 
father-in-law. In the space of a year he removed to Bos- 
ton and became the pupil of Rufus Choate, then in the 
full splendor of his professional career. That great ad- 
vocate wats not slow to appreciate the remarkable dili- 



gence and powers of his student, and predicted his future 
success. Upon being admitted to the Bar he immediately 
went "West, in 1848, settling at Beloit, then the centre of 
one of the most important counties in the State of "Wis- 
consin. It may be safely affirmed that Carpenter had 
every qualification for the toilsome ascent before hi;n, and 
the heroic endurance necesSary to acquire professional 
success. He soon took position among the first at the 
Bar. Business prospered, and he became the leader in 
the circuit, like one to whom the place belonged. 

He must have been in his thii'ty -second year when he 
argued his first celebrated case in the Supreme Court of the 
State. It related to the disputed title to the office of gov- 
ernor, and enlisted the ablest and oldest lawyers on either 
side. During the previous six years Mr. Carpenter had 
frequently addressed the Court, making a strong impression 
by the clearness of his statements and the excellence of 
his briefs, and commanding not only the attention but the 
respect and confidence of the judges; but now he dis- 
played that wonderful power of expression and argument 
which has since distinguished him before the whole 
counti'y. 

In 1856 he became a resident of the city of Milwaukee 
and was at once retained in a great I'ailroad litigation in- 
volving corporate rights and franchises, a subject which 
still agitates public opinion, and will probably convulse the 
forum of public policy more in the future than in the past. 
"When he appeared in the Supreme Court of the United 
States, where these cases were finally determined, those 
who heard and the judges who listened were struck not 
less by his manner than by his argument. He took his 
place among the able lawyers of the country. 

In 1861 the country was startled by the fall of Sumpter 
and the Proclamation of the President. There are certain 
public questions which take. shelter under the protection 
of party politics and are dovetailed into their accepted 
platforms; but here was.a question forbidden to that cate- 
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gory, and every citizen was to decide the question of 
country and patriotism for himself. Mr. Carpenter felt 
himself compelled to sever the political bonds of his party 
and to give all his talents, his voice, and his acts to the 
active prosecution of the war and the support of the Gov- 
ernment. 

In 1868 Mr. Stanton, who was then Secretary of "War, 
employed Mr. Carpenter to represent the United States 
in the Supreme Court in the celebrated case of McArdle. 
Perhaps no greater constitutional questions were ever 
presented for the consideration of that tribunal. His brief 
on this occasion is often referred to as one of the master- 
pieces in our forensic literature; and it is remarkable that 
the positions argued by him constituted the very grounds 
upon which the reconstruction measures enacted by Con- 
gress were founded, and the States related back to their 
place in the federal Union. It is not often that a mere 
lawyer has the good fortune to mold and reinstate the 
jurisprudence of his country. It is only when genius has a 
rare opportunity like Erskine, when he vindicated and 
saved freedom of speech in the Stockdale trials for the 
benefit of all English-speaking people; or Hamilton, when 
in a single effort he re-established the true doctrine of 
libel; or Carpenter, when he enforced the principles upon 
which the national Union must ever repose for its safety; 
He was now placed before the whole people as a great 
constitutional lawyer. This important event in his life 
was soon followed by his elevation to the Senate. And 
although it is only in , his capacity as a lawyer that 
we speak of him here, I may be permitted to say that the 
expectations of his friends and constituents were amply 
justified. His reputation is not more established at the 
Bar than his success in that great assembly. It was the -first 
and only office he ever held, except that of prosecuting 
attorney for the county where he first settled in "Wisconsin. 

In regard to the personal character of the deceased I 
can only speak from my affections. My sentiment is one 
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of devotion to Ws memory, and my inspiration is the friend^ 
ship now hallowed by his death. During his residence 
in the city of Washington, those in suffering and distress 
constantly applied to him and received such relief as his 
generous nature prompted him always to extend. He was 
courteous and gracious to all, and ingratiated himself with 
the ignorant, the unfortunate, and the oppressed, for he 
knew how useful information could be obtained from those 
engaged in other pursuits, even the humblest and the most 
obscure. He was amiable and patient to the very last 
limit of endurance; and, while he had few favors to i-e- 
member, and the exercise of gratitude was not often called 
for on his part, there are hundreds, and even thousands, 
who will recall his kindness in word and act, and express 
their gratitude all the days of their lives. 

There was no malice in his nature, and he forgave an 
injury with the readiness that he conferred a favor, and, 
in either case, he seemed better and happier. 

He had not received a classical education and spoke no 
language but his own, but his knowledge of English liter- 
ature was extensive, accurate, and scholarly, and he had 
accumulated the most extensive private library in the 
Northwest. 

The great duty of the advocate is self-devotion, to ad- 
vance the interest of his client rather than his own fame 
or wealth, and Cakpbnteh regarded this as the very tenure 
of his professional existence. In that cause so sacred in 
his consciousness, he would face a court and defy popular 
clamor, and he would talk all day and labor all night when 
the fortunes of a great controversy were in his hands, 
even when the fee or reward was uncertain. 

His prodigious power of labor and application, before 
his health gave way, if not genius itself, was one of his 
most remarkable, characteristics. After spending a day 
or evening in ordinary pursuits, or social enjoyment, he 
not unfrequently employed the night in preparing for the 
morrow, when he would appear in Court fresh and un- 
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daunted as after a night's repose, and woe to the adver- 
sary who thought to gain an advantage or secure a sur- 
prise. When he went to a trial he knew every point in 
the case, and just where to press his argument. He was 
skilled in every branch of practice at nisi prius. To inter- 
rogate a witness, address the Court, or seize with dexter- 
ous ingenuity every law-point that came to hand, seemed 
to be a natural instinct with hira. He filled the ear of the 
jury with the wondrous tone of his voice, and kept them 
from the weariness of a long trial by his overflowing 
humor and bonhommie. He knew the spirit of the people 
and was acquainted with all the terms of their sensational 
expression. He was always wide awake, thoroughly in 
earnest, and his quickness at repartee made it dangerous 
for his antagonist to risk any personal or critical allusion. 
His temper was perfect, to which was allied his extraordi- 
nary power of speaking directly and clearly to the point 
in hand like all great nisi prius lawyers in the open exer- 
cise of their profession. Although he seldom indulged in 
figures of speech or flights of the imagination, no one could 
clothe a logical argument in clearer terms or with more 
powerful appeals. At times his eloquence could persuade 
and not unfrequently he inspired a jury by the magnan- 
imity of his sentiments. It was a common observation 
that he never left the least ground of complaint either to 
his client or his adversary. 

His sparkling conversation, his ready wit and genial ap- 
preciation, rendered him the most charming and agreeable 
of companions. He never was formally connected with 
any religious communion, but he bad a reverent belief in 
the principles of Christianity, remembering that the great 
Law-Giver is the creator and father of us all. 

To consecrate the ashes of the dead, and to remember 
and practice what was good and generous in their hve8,is 
the most acceptable service we can render to those who 
have been separated fron^ the living and become partakers 
of a diviner life. Let this be the tribute we pay to the 
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memory of our departed friend, whom death has translated 
to immortality. 

Mr. Chairman, I close by moving the adoption of the 
resolutions. 

Eemabks of Me. J. S. Black. 

The American Bar has not often suffered so great a 
misfortune as the death of Mr. Carpenter. He was cut 
olf when he was rising as rapidly as at any previous pe- 
riod. In the noontide of his labors the night came, wherein 
no man can work. To what height his career might have 
reached if he had lived and kept his health another score 
of years, can now be only a speculative question. But 
when we think of his great wisdom and his wonderful 
skill in the forensic use of it, together with his other qual- 
ities of mind and heart, we cannot doubt that in his left 
hand would have been uncounted riches and abundant 
honor, if only length of days had been given to his right. 
As it was, he distanced his contemporaries and became 
the peer of the greatest among those who had started 
long before him. 

The intellectual character of no professional man is 
harder to analyze than his. He was gifted with an elo- 
quence sui generis. It consisted of free and fearless thought 
wreaked upon expression powerful and perfect. It was 
not fine rhetoric, for he seldom resorted to poetic illustra- 
tration ; nor did he make a parade of clenching his facts. 
He often warmed with feeling, but no bursts of passion 
deformed the symmeti'y of his argument. The flow of 
his speech was steady and strong as the current of a great 
river. Every sentence was perfect; every word was fitly 
spoken ; each apple of gold was set in its picture of silver. 
This singular faculty of saying everything just as it ought 
to be said was not displayed only in the Senate and in the 
Courts; everywhere, in public and private, on his legs, in 
his chair, and even lying on his bod, he always " talked 
like a book." 
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I have sometimes wondered how he got this curious fe- 
licity of diction. He knew no language but his mother- 
tongue. The Latin and Greek which he learned in hoy- 
hood faded entirely out of his memory before he became 
a full-grown man. At "West Point he was taught French 
and spoke it fluently ; in a few years afterwards he forgot 
eveiy word of it. But perhaps it was not lost; a language, 
(or any kind of literature,) though forgotten, enriches the 
mind as a crop of clover ploughed down fertilizes the soil. 

His youth and early manhood was full of the severest 
trials. After leaving the Military Academy he studied law 
in Vermont, and was admitted, but conscientiously refused 
to practice without farther preparation. He went to Bos- 
ton, where he was most generously taken into the office of 
Mr. Choate. He soon won not only the good opinion of 
that very great man, but his unqualified admiration and 
unbounded confidence. With the beneficence of an elder 
brother, Choate paid his way through the years of his toil- 
some study, and afterwards supplied him with the means 
of starting in the "West. The bright prospect which opened 
before him in "Wisconsin was suddenly overshadowed, by 
an appalling calamity. His eyes gave way, and trusting 
to the treatment of a quack, hia sight was wholly extin- 
guished. For three years he was stone-blind, "the world 
by one .sense quite shut out." Totally disabled and com- 
passed round with impenetrable darkness, he lost every- 
thing except his courage, his hope, and the never-failing 
friendship of his illustrious preceptor. Supported by these 
he was taken to an infirmary at N"ew York, where, after a 
long time, his vision was restored. Subsequent to these 
events, and still under the auspices of Mr. Choate, he re- 
turned to "Wisconsin and fairly began his professional life. 

It would be interesting to know what effect upon his 
mental character was produced by his blindness. I be- 
lieve it elevated, refined, and strengthened all his faculties. 
Before that time much reading had made him a very full 
man ; when reading became impossible reflection digested 
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his knowledge into practical wisdom. He perfectly ar- 
ranged his store-house of facts and cases, and pondered in- 
tently upon the first principles of jurisprudence. Think- 
ing with all his might, and always thinking in English, he 
forgot his French, and acquired that surprising vigor and 
accuracy of English expression which compel us to ad- 
mit that if he was not a classical scholar, he was himself 
a classic of most original type. 

He was not merely a brilliant advocate, learned in the 
law, and deeply skilled in its dialectics; in the less showy 
walks of the profession he was uncommonly powerful. 
Whether drudging at the business of his office as a com- 
mon-law attorney and equity pleader, or shining as leader 
in a great nisi prius cause, he was equally admirable, ever 
ready and perfectly suited to the place he was filling. 
This capacity for work of all kinds was the remarkable part 
of his character. With his hands full of a most multifari- 
ous practice he met political duties of great magnitude. 
As a Senator and party leader he had burdens and respon- 
sibilities under which, without more, a strong man might 
have sunk. But this man's shoulders seemed to feel no 
weight that was even inconvenient. If Lord Brougham 
did half as much labor in quantity and variety, he deserved 
all the admiration he won for versatility and patience. 

Mr. Carpenter's notions of professional ethics were 
pure and high toned. He never acted upon motives of 
lucre or malice. He would take what might be called a 
bad case, because he thought that every man should have 
a fair trial; but he would use no falsehood to gain it; he 
was true to the Court as well as to the client. He was the 
least mercenary of all lawyers; a large proportion of his 
business was done for nothing. 

Outside of his family he seldom spoke of his religious 
opinions. He was not accustomed to give in his expe- 
rience—never at all to me. He firmly believed in the 
morality of the New Testament, and in no other system. 
If you ask whether he practiced it perfectly, I ask in re- 
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turn; "Who has ? Certainly not you or I. He was a gen- 
tle censor of our faults; let us not be rigid with his. 
One thing is certain, his faith in his own future was strong 
enough to meet death as calmly as he would expept the 
visit of a friend. Upwards of a year since his physicians 
told him that he would certainly die in a few months; and 
he knew they were right; but with that inevitable doom 
coming visibly nearer every day, he went about his busi- 
ness with a spirit as cheerful as if he had a long lease of 
life before him. 

I think for certain reasons that my personal loss is 
greater than the rest of you have suffered. But that is a 
"fee grief due to my particular breast." It is enough 
to say for myself, that I did love the man in his life time, 
and do honor his memory, now that he is dead. 

Remarks of Mr. A. H. Garland. 

Mr. Chairman: This is not an ordinary occasion and it 
excites in all of us no ordinary feelings, for we have met 
here to pay the last honor to one of the remarkable men 
of this remarkable age, and this remarkable country. My 
acquaintance with Mr. Carpenter began in this chamber 
in December, 1865, under circumstances that make it 
proper that I should offer some tribute to his memory; 
though feeble, it is sincere and heartfelt. 

During the previous month I had filed in the Supreme 
Court of the United States a petition to be admitted to 
practice in the Court, without taking the oath which had 
been prescribed by the Act of Congress of 1862, known as 
" the lawyers' test-oath." Mr. Keverdy Johnson had gen- 
erously volunteered his services in the case to me, and my 
old and esteemed friend, Mr. Middleton, whose name I can- 
not mention without emotion, then clerk of that Court, re- 
commended me to employ, also, Mr. Carpenter. 

The next day, some few moments previous to the assem- 
bling of the Court, through Mr. Middleton, I was made 
acquainted with Mr. Carpenter. Making known to him 
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the special object of my introduction to him, he replied 
with that frankness and quickness which always character- 
ized him, that he had seen and examined the petition as 
published in the newspapers, that he agreed with the con- 
clusions of the petition, and thought its prayer should be 
granted; but that neither I nor my friends had money 
enough to employ him, though if I would accept his ser- 
vices he would render them cheerfully. 

Mr. Carpenter appeared in the case, made a clear, 
bright, and cogent presentation of it, standing at about the 
very point in this room where the friend who first spoke 
of him to day stood. He made such an argument as ad- 
ded much to his already growing fame in that forum and 
put him forthwith among the leaders of this Bar, which 
position we all know he occupied till the time of his death. 
Fi'om that time until the sad occurrence we now mourn, 
our acquaintance was and continued to be a warm and 
sincere friendship. 

Often in the troublous times through which the State 
where I live passed, did I avail myself of his generous and 
kind counsel and wise advice, which he never withheld 
and which he never gave grudgingly. To me and to the 
people of Arkansas, he was a friend indeed, and in need, 
.and with me and with them his memory will ever live 
and grow brighter as it lives. 

It is not for me to speak of Mr. Carpenter's public ser- 
vices and life. They are written in the records of the 
highest tribunals of the land; they are entered in the 
journals of the Senate of the United States; they are im- 
printed in the hearts of the people, and they are the prop- 
erty of the country. His life was another splendid ex- 
ample to the young men of the nation, full of cheerful 
lessons and stimulants to their aspirations and their hopes. 
Coming from the very foundation of society, without any 
family record, without any previous heraldry, with no an- 
cestral jpr-esiif/e, he worked his way up to become admired 
in the nation amongst its legists, publicists, and statesmen. 
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Always genial, kind, and generous, even during the two 
past years when you, Mr. Chairman, and others of us here 
who served with him in the Senate Committee on the Ju- 
diary knew, and when he himself knew, that death had 
already thrown its shadow across his path, he labored on 
and he labored in genuine good humor, not morosely. If 
in the course of his life he had to send forth arrows, like 
the Tartars his name was upon them that the arm that 
shot them might be known, but they were not dipped in 
poison, they were not dipped in malice. 

It is said that in the final analysis of all things nothing 
remains but character. In this instance what a rich and 
precious legacy this is to his family and his country ! 
And as this life is but a trust to be executed and accounted 
for, those here who know how well he performed his trust 
will hope that the account of it which he is ready to render 
may secure him a home in another life of brightness and 
of beauty, where he may dwell in one of those many man- 
sions that are in Our Father's house. 

Mr. Chairman, I have not had time, and fi'om indispo- 
sition I have not been able, to prepare my thoughts as I 
should like to have delivered them ; but at another time 
and in another place I will take an opportunity to pay, as 
far as I am able, a fitting tribute to one whom I loved in 
his life-time, and whose memory I now cherish in the lan- 
guage of the resolutions, which I heartily second. 

Remarks of Mr. J. M. Wilson. 

Mr. Chairman: On the 18th of February, 1876, the 
members of the Bar of the Supreme Court met in this 
room to pay respect to the memory of Reverdy Johnson, 
and he whose death we have to-day met to deplore, Mat- 
thew Hale Carpenter, presided as chairman of that 
meeting. 

In his address on taking the chair, in speaking of the 
qualities of Reverdy Johnson ^.s a lawyer, he unconsciously 
2 
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described himself in these words, which I will read from 
the report of that meeting: 

"And considei'ing the extent and variety of his prac- 
'tice; his natural resources and professional attainments; 
'his thorough self-possession and steadyness of nerve, 
' when the skill of an opponent unexpectedly brought on 
' the crisis of a great trial, — an opportunity for feeble men 
' to lose first themselves and then their cause ; his fidelity 
' to the oath which was anciently administered to all the 
' lawyers of England, — to present nothing false, but to 
' make war for their clients; the audacity of his valor when 
' the fate of his client was trembling in the balance, — ^he 
' believing his client to be right, while every one else be- 
' lieved him to be wi'ong; — remembering all these traits, 
' we must rank him with the greatest lawyers of this or 
' any other country." 

A little further on he gave another description, which I 
beg to read: 

" His outward form proclaimed the man. His compact, 
' firm-knit frame, his he^vy shoulders, his round head, his 
' striking face, bearing the furrows of many sharp profes- 
' sional and political confiicts, but from which there still 
' shone his gentle, kindly nature, — all indicated a man of 
' genial nature, yet resolute of purpose, — a man easy to 
' court, but dangerous in confiict." 

Excepting that time had plowed no "furrows," how 
strikingly accurate a description, in many respects, are 
these utterances, of him who uttered them, as he was a few 
months ago, before disease had made him its prey. He 
possessed qualities of mind that are rarely combined in 
one man. 

He was humorous, witty, quick in repartee, brilliant as 
an orator, a rapid and accurate thinker, a strong reasoner. 

While he was endowed with brilliancy and genius, he 
did not rely upon these; he was a hard worker. His range 
of information was wide; he was conversant with legal 
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precedents; he was thoroughly schooled in the fundamen- 
tal principles of the law. 

These powers and acquirements were always at his com- 
mand, ready for use in the most unexpected emergencies 
of offensive or defensive conflict. 

No man whom I have ever known could see more quickly 
the strong or weak point in a cause. 

His was a genial and kindly nature. 

He was full of sympathy, he was generous to a fault, he 
intensely hated a wrong, and the humbler the object of 
the wrong the more intensely he hated it. 

He is dead. To use his own language, as applied to 
Mr. Johnson, " he has passed from the known to the un- 
known; from Earth to the hereafter of hope and faith," 
but his rare qualities of mind and heart will remain as 
pleasant memories to those who knew him well. 



Remarks of Mb. James H. Embry. 

Mr. Chairman: It was my privilege to know well, though 
not intimately, dui'ing recent years, him whose loss we 
mourn to-day. Soliciting his professional aid in matters 
entrusted to my care, I had the opportunity of witnessing 
the strength and vigor of his mind, the grasp of his in- 
tellectual power, the fertility of his resources, and the 
splendor of his genius. 

Every constitutional and legal question presented to 
him was penetrated and probed from circumference to 
centre, until he touched and grasped and mastered the 
great leading idea or principle around which all others re- 
volved. 

His strong, compact, forcible ai-guments, enriched by 
his learning, adorned by his illustrations, and touched by 
his wit, made him ever a welcome advocate before the 
Courts, which he never failed to enlighten and instruct. 
Fortunate was his antagonist, when Mr. Carpenter sum- 
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moned his full strength and energies and poured the full 
fire of his artilleiy against the apparently impregnable 
fort behind which that antagonist was concealed, if he 
failed to dislodge him. 

In his professional and public life he conseci-ated him- 
self wholly to the great work before him. He bowed be- 
fore the altar of duty, lighted by the torches of resolution 
and fidelity, and made his physical strength a martyr to 
his intellectual energies. He cherished a sacred rever- 
ence for the Constitution of his country, and as an Amer- 
ican Senator he guarded it, with sleepless vigilance, as the 
only pure fountain, whose living streams refresh, invigor- 
ate, and sustain the national life. In law he was an artist, 
like Michael Angelo, in virgin marble, " who, fashioning 
the daintiest forms of beauty, handled his chisel and his 
mallet as if he were hewing a pyramid." 

Mr. Chairman, it is only here and there, at long inter- 
vals, amid the epochs of national life, that time, as it 
plants its century monuments, points with pride and exul- 
tation to the man, who, equally and alike, in the halls of 
legislation, at the bar and upon the hustings, leaves the 
enduring and indelible impress of his power and his great- 
ness upon the generation with which he lived. And the 
historian who shall write the record of these times will 
not fail to accord Mr. Carpenter an eminent and con- 
spicuous place among the nation's foremost statesmen, 
lawyers, and orators. 

Just five years ago, on the 18th of last month, Mr. Car- 
penter presided in this chamber, at a meeting of the mem- 
bers of this Bar, to pay respect to the memory of one 
who was the recognized leader of the American Bar, the 
late Eeverdy Johnson. He paid a beautiful tribute to the 
abilities and services of Mr. Johnson, and the following 
utterance fitly applies to himself: " Nature sets indelible 
marks upon the productions of which she is proudest. His 
outward form proclaimed the man. His compact, firm-knit 
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frame, his heavy shoulders, his round head, his striking 
face, bearing the furrows of many sharp professional and 
political conflicts, but from which there still shone his gen- 
tle, kindly nature,-r-all indicated a man of genial nature, 
yet resol ute of purpose, — a man easy to court, but danger- 
ous in conflict." 

And here, too, Mr. Chairman, he left behind him the 
record of his trust and faith in the justice of God, as firm 
and unshaken as that of St. Paul or Martin Luther. Speak- 
ing of Mr. Johnson's sudden death, he said: "Without 
pain, without death-bed parting from those he loved, (more 
painful than death itself,) possessing all his faculties in 
full vigor, rich in honors and glorious with praise, he passed 
in an instant from the known to the unknown, from Earth 
to the hereafter of hope and faith. And if it was ordered 
that the scene of his mortal life must end that moment, 
who can say that the manner of its close was not also 
ordered, in mercy, by that God ivho doeth all things loell?" 

But above and beyond all these high qualities, these 
mental endowments and acquirements, Mr. Carpenter, in 
that higher sphere of life, as man and citizen, was pre-em- 
inent. I sincerely believe. Sir, that he was an honest man, 
in the highest and truest meaning of those words. I sin- 
cerely believe. Sir, that, in all his intercourse with his fel- 
low-men, he -purposely wronged no man, but that he 
walked ever by the light of the Golden Eule. 

Mr. Chairman, when his remains shall be borne from 
this District, the theatre of his sternest struggles and his 
proudest triumphs, — ^borne in the Nation's keeping by lov- 
ing hands and loyal hearts, to his distant home in the city 
by the Lake, — Wisconsin will hold within all her wide 
borders the ashes of no child who has labored more faith- 
fully for her interests, or added more of honor and renown 
to her own high name. 

May all the dwellers within her borders to-day, aud 
succeeding generations, keep lighted around the spot 
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where he shall sleep the vigils of their affection and their 
love, with the same constancy and fidelity with which he 
gave the best years of a noble manhood to her service, 
falling at last, like a mailed warrior, by her side, " rich in 
honors and glorious with praise." 

The resolutions were agreed to unanimously; and there- 
upon, on motion of Mr, Conkling, the meeting adjourned. 



Friday, March 11th, 1881. 



Present : 
The Honorable Morrison R. Waite, Chief Justice ; 
Samuel F. Miller, 
Stephen J. Field, 
Joseph P. Bradley, 
John M. Harlan, 
William B. Woods, 

Associate Justices. 

Mr. Attorney-General MacVeagh presented the reso- 
lutions of the Bar on the death of Hon. M. H. Carpenter, 
which were read and ordered to be filed. 



.A-IDIDEIsriDJL, 



We subjoin the address of Judge MacArthui- before the 
Wisconsin Association at Washington, as it is the only ac- 
count which has been given by an eye-witness of the last 
moments of Senator Carpenter. Judge MacArthur re- 
ported a series of resolutions, and spoke as follows: 

Mr. Chairman: The resolutions have been prepared in 
brief terms to express the profound sorrow and deep sym- 
pathy which must move the bosom of every citizen of 
Wisconsin on the death of Senator Carpenter. They 
were expressed in brief terms, as his life-work was his best 
eulogy, and his brilliant career his only fitting panegyric. 
His services were bequeathed to the country, and his mem- 
ory will be cherished as long as patriotism prevails and 
statesmanship is honored. 

The death of a great man is nearly always sudden, un- 
expected, and appalling. He lives so much in the public 
eye, and is interwoven so much with the public life, that 
what belongs to the individual is overlooked in the com- 
mon interest and admiration, and when his death occurs 
it comes upon us like a tropical sunset, — sudd^, instanta- 
neous, involving us in darkness and despair. This was in 
some measure true in regard to the demise of Senator 
Carpenter. Those who were intimate with him had for 
many months observed a marked change in his appear- 
ance; his magnificent person was losing its fullness of 
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habit; the lustre of his merry eye, the cadence of his ring- 
ing laugh, were impaired and overcast with the coming 
shadow. Fits of indisposition were alternated with pe- 
riods of apparently returning health, and hope and friend- 
ship recovered confidence and abandoned all fears for his 
safety. 

On the afternoon of "Wednesday last 1 visited at his res- 
idence and stood by his bedside, where he was then asleep. 
I saw a dreadful change had happened; the end was writ- 
ten upon his face, and then for the fii'st time I gave up all 
hope. Upon calling later in the evening, I found his res- 
piration painful and laborious, and it seemed as if his life 
were struggling to retain its dominion in every breath. A 
torpor had seized upon his consciousness, but his attention 
could be roused to particular persons or objects. Placing 
my hand upon his shoulders, and gently shaking him, I 
asked him if he knew me. After a second he replied, " It 
is the Judge;" and after another short pause, he added, 
" Mrs. Carpenter and I have been talking of coming over 
to see you;" and then, as if his old spirit of humor and 
merriment had returned, he said, " Judge, I want to make 
a motion;" to which I replied, that his motion was granted 
without argument. 

An hour or two after midnight I was again by his bed- 
side. He was still weaker than before, and the vital forces 
were yielding slowly but surely to the impending catas- 
trophe. The last indication of consciousness occurred 
shortly before day-break, when he slowly turned his head 
toward Mrs. Carpenter and his daughter. It was his last 
efi-brt at recognition, and he then closed his eyes, never 
again to behold his beloved ones on earth. At this time 
there were present his wife, his daughter and son. Dr. 
Fox, who had travelled night and day from Milwaukee, 
and who supplemented science with friendship and love, 
was also present, as was the Hon. Chas. G. Williams. As 
the members of his own family sat by the death-bed of 
him they loved so dearly, it seemed to me the most beau- 
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tiful, the most sad and touching tableau I had ever wit- 
nessed. At length daylight broke through the crevices of 
the curtains, the sun came forth in unclouded splendor, 
and the atmosphere was balmy as in the early days of 
Spring, It was full of the elixir of life, but brought no 
relief to our friend. Leading Mrs, Carpenter to the win- 
dow, I asked her if she could remember the dying expres- 
sions of the great Mirabeau, whom her husband so much 
resembled in his powers of persuasion. " Open the win- 
dows," he exclaimed. " Throw aside the curtains and let 
the sunshine fill the apartment, and bathe me in its beams, 
and let the incense of the garden reach my senses, for I 
would die amidst the perfume of its flowers." But how 
different is this scene in one respect, for the great French- 
man, though he feared not death, believed it to be an eter- 
nal sleep. But your gifted husband, although so largely 
absorbed in the activities of life, and although taking such 
large share in public business, had a strong and fruitful 
religious vein in his nature, and believed that death, in- 
stead of being our final destiny, was but the entrance to 
a higher and truer life. 

At about nine o'clock Dr, Fox called me suddenly to 
the bedside. The breathing had almost ceased, the quick 
respiration had entirely gone, the breath came at long in- 
tervals, and the attendant clergyman began reading the 
solemn service of the Church for the dying. The physi- 
cian kept his hand upon the heart to mark the ebbing tide 
of life; I looked at the doctor after each spasm, and the 
reply was, " Not yet," At last came a pause, long and end- 
less; the physician withdrew his hand, aud Carpenter was 
dead. 

I give these particulars that you might have them from 
an eye-witness, and may be able to appreciate the last mo- 
ments of one who was your friend and our friend. In- 
deed, I do not know of a human being who ever knew 
Senator Carpenter that will not feel that they liave lost a 
friend and almost a member of their own household. 
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It is not my purpose to dwell at present upon what con- 
stituted the mental power and greatness of this remarka- 
ble man. It has been my good fortune to have known, on 
terms of personal intimacy, many of the men who have 
become historical in our country. Among them Eufug 
Choate, Daniel Webster, Judge Curtis, and many others 
of the same generation and almost equal in reputation. 
Without entering upon the questionable field of personal 
comparison, I think I am justified in saying that Carpenter 
would have been distinguished even among the distin- 
guished. His quickness of perception was amazing, but 
he had one quality in a higher degree than I have ever 
observed in any one that I have known, and that was his 
wonderful power of rallying all his mental faculties and 
all his acquirements and knowledge instantaneously, upon 
sudden emergencies, and accomplishing off-hand workthat 
would have required study and refiection in any other 
man. It was this power which enabled him at once to 
seize upon the sensitive point of a controversj', and to 
make that which was complicated and difficult, clear and 
obvious to the comprehension of those he addressed or 
wished to persuade. He had another peculiarity, less 
known to the public, but which constituted one of the 
greatest elements in his success as a lawyer, and that was 
his skill in cross-examination of witnesses. Lord Broug- 
ham's cross-examination of the Italian witness in the House 
of Lords, upon the trial of Queen Caroline, has always 
been regarded as one of the greatest master-pieces in the 
history of English state trials. But I am quite sure that 
I have witnessed an instance of the same kind upon the 
Ottman trial, in this District, for the Treasury robbery, in 
which for two days Senator Carpenter conducted the cross- 
examination of an accomplice used as a witness by the 
Government. The wonderful fertility of interrogation that 
was baffled by no evasion, and the patience with which he 
listened to tedious details and utilized them by dexterous 
turns of expression and quick and unexpected questions 
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presented his wonderful skill and resources in away which 
I have never seen approached. In two other instances I 
have known him, by the mere force of probing the con- 
science and throwing the witnesses off their guard, to trace 
the crimes of forgery and perjury to the witnesses them- 
selves, in so clear a manner as to end the prosecutions and 
save his clients. 

I need not refer to his brilliant career in the Senate; 
that much is recorded and history will preserve it. Al- 
though engaged as extensively as any of his brother Sen- 
ators in the debates and discussions of that high assembly, 
no harshness was mingled with his eloquence, nor has he 
left the sting of bitter invective to rankle in a single bo- 
som. His generous nature and liberal hand made all who 
knew him, friends, and all who were intimate with him, 
lovers. 

But, as I have already observed, I do not design to speak 
of his intellectual qualities or to enlarge upon his profes- 
sional career. That duty will be performed by others, on 
an occasion more suited to the subject than the present. 
"We have come together to express our love; we stand by 
his grave and drop the tear of sensibility; the eloquent 
lip is sealed in eternal silence. The dull, cold ear of Death 
vibrates not to our affectionate solicitude. With reverent 
care and with tears and prayers we resign him to the mer- 
cifal Falther of us all. 
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It has been often suggested that the republication of this 
paper in a form convenient for general circulation, would 
afford special gratification to the many friends and admirers 
of the late Chief Justice, while it could not fail to find a wel- 
come among professional readers in all parts of the country. 
This pamphlet is the result ; and if its pages shall contribute 
only to the pleasure of those whose wishes have called it forth, 
the author will feel amply compensated. 

Appended will be found the judgment of its merits of the 
late Hon. Eeverdy Johnson, to whose criticism, the original 
manuscript was submitted, together with the opinions formed 
of it by other eminent jurists after reading the printed article. 

The thanks of the author are specially due to the Messrs. 

Harper & Brothers for their kind permission to reprint. 

J, S. B. 

247 Bboadwat, ' 

New Toek, May 1, 1883. 



From the late Reverdy Johnson. 

Baltimore, June 20, 1873. . 
My Dear Mr. Benson : 

I return to-day by express (Adams), your paper on the judicial life of 
Chief Justice Chase. You should have had it before, but that I was not 
able until to-day to have the whole of it read to me. It is written remark- 
ably well, and does full justice to the Chief. Should you put it in pamph- 
let form do me the favor to send me a copy. Yours truly, 

REVERDY JOHNSON. 



From Mr. Justice Miller, of the Supreme Court. 

Supreme Court of the United States, 
Washington, March 12, 1882. 
My Dear Benson : 

I am glad to learn that your article in Harpers', on the Judicial Record 
of my friend the late Chief Justice Chase, is to be republished in pamphlet 
form. I read the article in the magazine with much pleasure, and thought 
it a well considered and sound view of that eminent man as chief justice of 
our court. I am glad it is to be made accessible to his numerous admirers. 

Very truly yours, 

SAMUEL F. MILLER. 



From Ex- Justice Strong, of the Supreme Court. 

Washington, March 10, 1882. 
John S. Benson, Esq. 

Dear Sir : — I remember having read your article in Harpers' Monthly, 
on the judicial character of Chief Justice Chase, soon after its publication. 
I thought it then a discriminating and able presentation of the work of the 
Chief Justice, of the comprehensiveness of his views, and of the abihty 
with which he enforced them. I thought it also a just exhibit of the fair- 
ness with which he addressed himself to the great public questions before 
the Supreme Court. Very respectfully yours, &c., 

W. STRONG. 



From Mr. Justice Bradley, of the Supreme Court. 

Supreme Court of the United States, 
Washington, April 9, 1882. 
John S. Benson, Esq. 

Dear Sir:— Your article in Harpers' Magazine, on the judicial record 
of Chief Justice Chase, struck me as very apprecia:tive and just. He was 
certainly an instance of a great mind successfully turning into a new chan- 
nel of investigation in mature years. Your remarks as to the style of his 
opinions accord with my own views, which, I think, you will find expressed 
in the article " Salmon P. Chase," in Johnson's Cyclopedia. 

Very truly yours, 

JOS. P. BRADLEY. 



From Mr. Justice Hunt, of the Supreme Court. 

Washington, Dec. 20th, 1873. 

Dear Sir,; 

I have read your paper in Harpers' Monthly, on the judicial record of 
Chief Justice Chase, with much interest and ■ instruction. It is a faithful 
and able presentation of the leading events in his judicial career, and a just 
illustration of his character. Very truly yours, 

WARD HUNT. 
John S. Benson, Esq, 



From Chief Justice DAVIS, of the Supreme Court, New York City. 
Supreme Court," Judges' Chambers, 

New York, April isth, 1882. 
My Dear Mr. Benson: 

I have read your paper in Harpers' Monthly, entitled " The Judicial 
Record of the late Chief Justice," with pleasure and profit. It is admira- 
bly written, and, I think, for the most part, accurate and just. 

The proposed republication in a separate and more convenient form, 
is, in my opinion, very desirable, as in that way you will be able to place 
in the hands of the profession, and especially of its younger members, a 
work commendable for its style, brevity and faithfulness, from which all 
(ian derive instruction, and the still more va,luable benefits that flow from 
the example of such an able and honest statesman and jurist as Salmon 
P. Chase. 

In haste, I am, truly, 

NOAH DAVIS. 
J. S. Benson, Esq. i 



From, Chief Judge NEILSON, City Court of Brooklyn. 

Chambers. 
The City Court of Brooklyn, N. Y,, 
Brook;lyn, Feb. n, 1882. 
My Dear Siiji: 

I beg to say that I have read with care — more than once — and with 

great interest and satisfaction, your paper on Judge Chase, in the magazine. 

It is of value to the judicial as well as to personal history, and well 

worthy of study and preservation. I am glad you had the time as well as 

the inspiration to write it. 

I held the Chief Justice in such reverence and loving remembrance, 
that, it seems to me, his services and character cannot be too often recalled 
and illustrated. 

With much respect, yours truly, 

J. NEILSON. 
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On the opening of the Supreme Court of the United 
States, December 7, 1864, in the course of soQie remarks in 
reply to resolutions of respect for the memory of the late 
Chief Justice Taney, read by James M. Carlisle, Esq., a life- 
long friend, Mr. Justice Wayne, then senior Associate Justice 
of the Court, thus referred to the deceased in connection with 
his predecessor : " As his predecessor, our great Marshall, had 
been, he was made Chief Justice, having but recently held 
high political office. Both were leaders in support of the ad- 
ministration of which they had been cabinet officers." 

Marshall, Taney and Chase. — A Remarkable Fact. 

It is remarkable how aptly this language will apply to 
Chief Justice Chase. The same may be said of him with- 
out modification. And the parallel may extend still further 
as to all of them, and state what at first thought would 
seem to be an extraordinary fact — that neither of them ever 
sat upon the bench until elevated to the Chief Justiceship.* 
But in view of the great distinction which they each gained in 
that position, notwithstanding their previous lack of judicial 
service, it may perhaps be regarded as a question of some mo- 
ment whether, in the selection of persons for high judicial ap- 
pointment, care should not be taken to choose those who are 
not only eminent jurists as recognized by the profession, but 
who unite with that primary qualification those other public 
experiences and popular acquirements which cannot fail to 
give additional breadth and scope to judicial decision, and lend 
the attractions of superior grace and culture to the judicial 

# ; 

* The same is true of Chief Justice Waite, whose opening career has ■Well 
assured a fourth parallel of eminence. 
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character. It is true there is a prejudice in the profession^ 
and it is a wholesome one — against placing politicians on the 
bench. 

Who should be Judges. — Mr. Webster's View, and an 
Opposing One. 

Daniel Webster once declared that he would have no one 
on the bench who was not always and altogether a judge. 
And there are many lawyers of to-day who concur in this sen- 
timent. But is it the correct view ? Would those who enter- 
tain it have objected to Webster himself as a candidate for 
judicial honors ? Are there any to dispute that, could he have 
been prevailed upon , to accept the Chief Justiceship, his ju- 
dicial record would have been more luminous for his vast ex- 
perience in the forum of constitutional debate and in the ad- 
ministration of public law as Secretary of State ? In other 
words, who will deny that Webster's great mind was more and 
more expanded from year to year, and his gigantic intellect 
still daily extended in its proportions and in its power, by the 
opportunities for contact and contest with other great intel- 
lects of the country and of the world afforded him by his 
Senatorial career and the duties of the Foreign Office ? To 
deny this would be unreason, because a contradiction of the 
whole theory of mental development as admitted and estab- 
lished by the testimony of every known intelligence. How, 
then, shall any one say that he who is in all respects a great 
jurist will not be a greater man, and hence a greater judge, if 
superadded to his advanced proficiency in the law he be given 
aU those other accomplishments with which the exercise of 
his abilities in public life will clothe him ? Any other rule 
would lead to the anomalous conclusion that knowledge and 
experience do not impart wisdom, and, by a parity of reason, 
to the absurd hypothesis that the more a man knows the less 
he is qualified for responsible office. Where, then, is the 
ground for prejudice against a great lawyer as a judge because 
he has become greater than a great lawyer by acquiring the 
qualifications of a statesman ? But further discussion of this 
subject would seem idle ; and without assigning additionat 
grounds for the belief that increase of know;ledge is the exalta- 
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tion of the mind and the endowment of wisdom, it will be 
maintained as sound judgment, founded alike in reason and 
experience, that a great jurist who has had the opportunity and 
ability to achieve distinction in the field of statesmanship, and 
has thus enlarged his views of the functions of government 
and its relations to society, and gained a broader knowledge of 
the attributes and office of the law, is thereby further recom- 
mended for the bench, and entitled to claim special merit and 
fitness ; and that exclusion from the bench for political reasons 
should extend only to Tnere politicians, whose public reputa- 
tions are in no part founded upon or owing to any distinction 
at the bar or in the lore and science of the law, and not to 
those who are equal to the greatest as jurists, and wise over 
all as statesmen. 

A Conclusive Test. 

An unanswerable ai'gument, derived from experience, in 
favor of this position, is the judicial record of the three Chief 
Justices whose names have been mentioned. They were all, 
when appointed, politicians ; or, to use the word in its higher 
acceptation, they were all statesmen, without other than pro- 
fessional reputations as jurists. Yet neither of them was ever 
excelled in those rare qualities which distinguish the great 
judge, nor exceeded in the high attainments which are his 
qualification. Learned in the law they were, and equally 
learned in politics, in literature, and in the sciences. Without 
the first accomplishment they would not have consented to ac- 
cept the place, and without the others they would not have 
shone so conspicuously in it. The great reputations they earned 
as judges were, without doubt, due, more than to all other 
causes, to their profound knowledge of the world, and practi- 
cal acquaintance with the details of government, obtained in the 
public service as representatives of the people, and as officers 
and ministers of state. In the various political stations which 
they filled they acquired that intimate knowledge of the work- 
ings of our complex system of government, of the relations of 
the several co-ordinate branches to each other, and of the whole 
to the States which compose it, which enabled them as judges so 
to adjust the net-work of the fabric — the law — and so to apply 
2 
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its spirit as to harmonize the parts of the system, and give 
effect to all those constitutional checks and balances which 
were devised and intended by the framers to produce and se- 
cure a proper ecjuilibriuin of power, and thus insure duration;: 
—the primary object of all government. 

Consequences of a Lack of Public Experience. 
And it is owing to the general deficiency in such public 
knowledge on the part of the judges of the inferior courts, 
both State and Federal, that we have the frequent conflict of 
jurisdiction between the authorities they respectively repre- 
serft, from which the Union has sufiEered so much in the past, 
and has so much to fear in the future. On the one hand, a 
Federal question is not recognized where it exists ; and, on the 
other hand, one is seen where it does not exist. Jurisdiction 
is assumed and exercised in both cases, judgment is entered, 
and the result is a certain clash in the execution, if the right 
has a champion, and, if not, the inevitable enforcement of 
error. The judges are, in many instances, remarkable only for 
their unfitness, and seem to have no conception that the petty 
issues of their obscure tribunals form part of a vast system of 
jurisprudence which, in some form and in some degree, is 
afEected by their determinations, but proceed as if their jurist 
diction was independent and final, and their decisions direc- 
emanations from the fountain of justice. 

The Gravity of the Situation when Mr. Chase was 
Appointed. 

Never was a man, with or without judicial training, as- 
signed a more difficult trust, at a more critical period, than was 
confided to the late Chief Justice by his appointment as head 
of the judiciary of the United States. And few have brought 
to the performance of grave judicial duty higher discretion 
and firmness, greater ability and moderation, or serener self- 
possession than did he. These enabled him from the first to 
fulfill promptly every requirement of the position, and to bear 
himself as one accustomed to its restraints. He was at home 
in the traditional gown from the day he took his seat, and his 
manner was as of one " always and altogether a judge." 
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His Rank as a Lawyer. 

Although Mr. Chase had never claimed great distinction as 
a lawyer, he had for many years been regarded as an able jurist 
by those acquainted with his professional career and competent 
to judge. And being endowed with physical strength equal 
to his mental energy, he was no sooner commissioned than he 
entered upon the work of preparation with all the application 
of which he was capable, and with a firm resolution to do 
honor to the place, rather than to be honored by it. With this 
determination he studied the best models of judicial style, fa- 
miliarized himself with any principle of law his practice had 
not encountered, and mastered the practice, rules and decisions 
of the tribunal over which he was to preside. And so well 
did he accomplish the task that the bar of the court and his 
brethren on the bench were astonished to find his opinions at 
once, as one of the latter has expressed it, " models of judi- 
cial excellence." His knowledge of every department of the 
law was discovered to be deep and profound, and his acquaint- 
ance with precedents wide as the range of decisions. This was 
early remarked — so early that one year aftfer his accession, 
when the writer of this paper first became familiar with the 
affairs of the court, the fact was already the wonder of the pro- 
fession, and the exclamation of his late political associates. 

His Model as a Judge. 

It is clear, from a ,close comparison of styles, that, unless 
nature endowed them with such similar mental organizations 
as to beget in their minds like processes of reasoning, his im- 
mediate predecessor, Chief Justice Taney, was his chosen 
model, and that from habitual study of his works he imbibed 
from him a manner of judicial composition strikingly identi- 
cal. There is in their judicial writings the same succinct state- 
ment of facts, the same directness in dealing with the main 
question in a case, and care to avoid irrelevant and immaterial 
matters suggested in the argument. There is the same skill in 
grouping, and order in arranging the subjects of discussion, and 
the same faculty of marshaling conclusions, so that they swell 
and increase in momentum as the opinion proceeds, and cul- 
minate in convincing logic as it concludes. There is the same 
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elegance of diction, force of expression, and ease and grace in 
passing from subject to subject. There is the same coneentrsr 
tion, the same precision and power, and a like absence of ab- 
ruptness, coarseness, and incongruity. There is no assertion, 
no declamation, no prohxitj, but, in brief, the presence and 
absence of everything required to make their opinions exact 
parallels of judicial completeness and intellectual mastery. 

, It is not claimed that -this eminent jurist was his special 
study, admiration, and example because he did not iind great 
excellence elsewhere— for to do so would be to do injustice to 
his estimate of others, and violence to truth — but because Mr. 
Taney's terse, unimaginative style peculiarly recommended it- 
self to his taste as a forcible and compact form of expression 
for judicial utterances, better adapted to the uses of reason and 
logic than the more rhetorical and embellished forms. Mar- 
shall was also an ideal of his of what a judge should be ; but 
his more elaborate and metaphorical style had not the sympa- 
thetic charm for him which he found in the simple, synthetic 
sentences of Taney, and which are so remarkably reprodnced 
in his own writings. 

His Appreciation of the Trust. 

Soon after Mr. Chase's appointment he remarked to a friend 
that he was to take the place left vacant by Marshall and Taney, 
and referred to them as two of the greatest judges the world 
had yet produced, adding that he should have to be a hard 
student to acquit himself creditably as their successor. But 
that he has acquitted himself so well, and with such distinction 
as will give his friends no cause to fear in this behalf, while it 
will give his own successor ground for apprehension lest there 
shall be too great a contrast in the records of the two incum- 
bencies, is beyond doubt ; and this fact should have great 
weight with our good President when casting about for the 
proper qualifications with which to fill the place. No other 
position in the country bears any relation to tliis in importance, 
as the great respect of the people for the office and their reli- 
ance upon the court attest ; and if there be those who would 
assume it unhesitatingly, without distrust of their abilities, they 
are, of all others, the very persons who are not competent to 
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its duties. The country has already suffered too much from a 
lamentable, humiliating, and dangerous lack of character, ca- 
pacity, and integrity on the bench ; and it is shown by experi- 
ence that these failings commonly go together, and are to be 
found associated in the same person. And of the two, the fail- 
ure of judicial integrity is least to be feared, for it is readily 
detected, and is always guarded against ; but a lack of capacity 
is the more to be dreaded, because, unless absolutely disqual- 
ifying, it is never remedied, and constantly weakens and dis- 
credits the canons of the law. 

Importance of Judicial Style , and Clearness. — Common 
Law Excellences. 

Concise language and perspicuity in the statement of prem- 
ises and conclusions were the glory of the common-law jurists, 
and have immortalized many names in the annals of judicature. 
And these excellences of style and brevity should be the emu- 
lation of those in our country who are charged with the inter- 
pretation and application of statutory enactments, in the admin- 
istration of which there is much room for misapprehension and 
miscarriage, because of the great diversity of subjects for adju- 
dication. But there seems to be little effort on the part of a 
great majority of our judges to acquire those virtues of accu- 
racy and explicit enunciation which characterized and still 
adorn English jurisprudence ; and the consequence is that it is 
an every-day occurrence in our courts to find opposing counsel 
citing the same case as an authority in support of antagonistic 
theories, because its points are so carelessly put and its conclu- 
sions so loosely drawn that they cannot be understood, and may 
be construed to meet the necessities of counsel at pleasure. 
This is a shame to the profession which produces the bench, 
and to the bench, which, in turn, educates the profession. And 
to effect improvement in the courts of original jurisdiction it 
is in the highest degree essential that the appellate tribunals, 
and especially those of last resort, shall furnish models for their 
study, instruction, and elevation. 

Responsibility for Judicial Appointments. 
In view of all this, is it possible to conceive of higher re- 
sponsibility than devolves upon him who is charged with the 
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duty of appointing judicial officers ? There is some excuse for 
the people, under the elective system, if they fail to secure the 
best men for the bench ; for they are not fitted to judge of 
the qualifications of candidates and to choose between them ; 
and if they were, there is no adequate opportunity for confer- 
ence in respect of pubhc matters open to the mass of electors. 
And this is probably the secret of the judicial incompetency, 
grossness, and corruption which preyail in many of our large 
cities. But there is no apology proper to be offered for the 
elevation of other than the most eminent ability and unques- 
tioned purity to the bench, where the selection is confided to 
an intelligent Executive. He has at command the means of 
ascertaining all the necessary facts touching the fitness of those 
whose qualifications are considered, and need not fail in his 
duty to the public. 

Momentous Issues which awaited the new Chief Justice. 

When Mr. Chase entered upon the duties of Chief Justice 
the country was in the crisis of its existence. The [Jnion was 
threatened with destruction by the attempted withdrawal of 
several of its members, whose people maintained that the Con- 
stitution was a compact for purposes of security against a for- 
eign foe only, and was not a voluntary bond on the part of the 
States to enforce their own involuntary adherence to the gen- 
eral government. And whether the power which had been 
assumed and exercised by the legislative and executive branches 
to coerce the seceding States, and to preserve the integrity of 
the Union by force, was lodged in the government by virtue of 
any provision or intendment of the Constitution, was yet to be 
authoritatively declared by the other co-ordinate branch. Pre- 
ceding amd following this was a multiform variety of other ques- 
tions, preliminary and resultant, scarcely less important, raised 
by the war, which the developments of peace had never evolved 
for adjudication, and which were then pressing at the bar of 
the court for that final determination which was to establish a 
memorable page of precedents for the future government of 
the country and guidance of the world. Among the earliest 
of these was a long list of prize and other cases, presenting 
every class of questions which could proceed from a condition 
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of civil war, in which the Chief Justice rendered a series of 
decisions which alone would have placed him in the front rank 
of jurists, and insured a meed of fame falling to the lot of few 
judges, and sufficient to fill the measure of an honorable am- 
bition. 

The Milligan Case. — Military Commissions in States at 

Peace. 

In his second year the great Milligan case was decided, al- 
though the formal opinions were not delivered until the com- 
mencement of the next term. 

Milligan, a citizen of Indiana, was arrested, tried, and con 
victed by military commission of conspiring against the gov- 
ernment, and sentenced to be hung on the 19th of May, 1865. 
Habeas corpus was issued, and the Circuit Court divided in 
opinion on the questions presented, and certified them to the 
Supreme Court for answer. Mr. Justice Davis delivered the 
opinion of the court, which, by its conservative character and 
spirit, gave him the prominence he attained as a candidate for 
the Presidency before the Cincinnati Convention. It was, in 
substance, that a person who is a resident of a loyal State, 
where he is arrested, who was never a resident of any State en- 
gaged in rebellion, nor connected with the mihtary or naval 
service, cannot be regarded as a prisoner of war ; nor, even 
when the privilege of the writ of haheas corpus is suspended, 
be tried (the courts being open) otherwise than by the ordinary 
courts of law. The constitutional guaranty of trial by jury is 
intended for a state of war as well as for a state of peace ; and 
military commissions, organized during the late war in a State 
not invaded and not engaged in rebellion, in which the Federal 
courts were open and in the proper and unobstructed exercise of 
their judicial functions, had no jurisdiction to try, convict, or 
sentence for any criminal offense a citizen who was neither a 
resident of a rebellious State, nor a prisoner of war, nor a per- 
son in the military or naval service. And Congress Gould not 
mvest them with any such power. 

' The Power of Congress. 

To all of this the Chief Justice assented, except as to the 
declaration that it was not in the power of Congress to author- 
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ize such a commission to do such an act at such a time, and ex- 
cept as to the conclusion that when the privilege of the writ of 
habeas corpus is suspended there are no cases in which trial and 
.punishment by military commission, in States where civil courts 
are open, may be authorized by Congress. In a dissenting opin- 
, ion as to these particulars, citing the case of Indiana as a mili- 
tary district and an invaded State, he said : 

" We cannot doubt that in such a time of public danger Congress 
had power under the Constitution to provide for the organization of 
a military commission, and for trial by that commission of persons 
engaged in the conspiracy. The fact that the Federal courts were 
open was regarded by Congress as a sufficient reason for not exercis- 
ing the power; but that fact could not deprive Congress of the right 
to exercise it. Those courts might be open and in the unobstructed 
exercise of their functions, and yet wholly incompetent to avert 
threatened danger, or to punish, with adequate promptitude and cer- 
tainty, the guilty conspirators. 

" In Indiana the judges and officers of the courts were loyal to the 
government. But it might have been otherwise. In times Of rebel- 
lion and civil war it may often happen, indeed, that judges and 
marshals will be in active sympathy with the rebels, and courts their 
most efficient allies." 

Mr. Justice Davis h^d said in his opinion, that civil liberty 
and this kind of martial law could not endure together — that 
they were in irreconcilable antagonism, and in the conflict one 
or the other must perish ; for the nation cannot be always at 
peace, and has no right to expect that it will always have wise 
and humane rulers, sincerely attached to the principles of the 
Constitution ; and that the time might come when wicked and 
ambitious men would fill the place once occupied by Washing- 
ton and Lincoln ; and if this right were conceded, and the ca- 
lamities of war should befall ns again, the dangers to human 
liberty are frightful to contemplate; and that if our fathers' had 
failed to provide against just such a contingency, by rendering 
it impossible for an unscrupulous Executive to usurp the gov- 
ernment, they would have been false to the trust reposed in 
them. 

A Wide Variance of Judicial Opinion. 

Here was a wide difference in judicial opinion on the sub- 
ject of the distribution and restriction of the powers of gov- 
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ernment under the Constitution, and upon the question of the 
sources of danger to the Union, and which very evenly divided 
the court. The Chief Justice and three associate justices pre- 
ferred to trust the exercise of a dangerous but necessary power 
in time of war to the Executive chosen by the whole loyal 
people, rather than to confide it to the discretion of a sectional 
tribunal which, in consequence of secret disloyalty, might de- 
cline to enforce it. And they believed the framers of the re- 
public had entertained this view, and so constructed the or- 
ganic law as to give it effect. Mr. Justice Davis and four of his 
associates saw no such danger of a failure of justice in the 
courts at such a time as would justify the investiture of the 
Prfsident with arbitrary authority, which was liable at any 
moment to be unduly exerted; and they believed that the 
fathers had provided against such executive supremacy. And 
it remains to be seen by future generations which is correct, 
the intimation of danger from executive usurpation, or the ap- 
prehension of evil from a corrupt or disloyal judiciary; and 
also, by inference, which of these was the contingency fore- 
seen and provided against by the authors of the Constitution. 
The decision was on the side of the judiciary ; the dissent in 
favor of the executive. Time only will try the conclusions. 

Effect of Life Associations Upon the Judgments of Men. 

It is interesting to note in a case like this the marked influ- 
ence of life associations upon the minds even of the best and 
wisest of men, as affecting their judgments through their sym- 
pathies. Judge Davis, raised and remaining in the atmosphere 
of the courts, and further allied to them by a considerable ju- 
dicial term, was firm in the assertion of civil jurisdiction, an^d 
quick to repel attempts at executive encroachment ; and long 
accustomed to -combat the assumptions of the political depart- 
ments, he was naturally distrustful of their tendencies and 
jealous of their power. 

The Chief Justice, although then honoring supreme judicial 
position, had early entered and late remained in the political 
departments, and became as fully imbued with their sympathies 
and aspirations as had Judge Davis with the spirit of the ju- 
dicial department. It was equally natural, therefore, that 
3 



18 THE JUDICIAL KECORD OF THE 

while striving to be, and believing himself wholly unbiased, 
he should respond to kindred impulses, and that regarding 
his experience in the political departments as best qualify- 
ing him to judge of the necessity of extreme measures in 
conjunctures of extreme peril, and feeling that the decision 
was a blow to the efficiency of the government, he should be 
impelled to arraign the principle affirmed by a majority of the 
court as an insufficient postulate, and to declare his conviction 
that the wisdom of the founders accorded with this view, and 
intended that such a power should reside in the executive, and 
prevail in the emergency of war when the public safety re- 
quired it. And for the whole of his professional life having 
suffered defeat at the bar of the courts,* by alleged judicial 
evasion, in attempts to gain recognition of certain political 
rights, now established by revolution, which he believed to be 
clearly -constitutional, it is not surprising that he should doubt 
the certain efficiency of the civil judiciary at any time, and for 
that reason withhold his assent to the proposition that it shall 
be sole arbiter of justice in time of public danger. 

The Executive and the Judiciary. — The Chief Justice 
Inclines to the Side of t'he Former. 

Fresh from the absorbing consultations of the executive 
council, and conscious of its integrity and devotion to liberty, 
as tested by his own experience and established by results, he 
could not permit even its future patriotism to be questioned 
from the bench, without pointing out to the latter the danger 
of its own defection. Had it been his good fortune to live to 
the ripe age of his predecessor and judicial prototype, it is 
possible, and even probable, that thirty years of term routine 
would have deadened the old and begotten in him new sympa- 
thies, more in harmony with the dull monotony of the bench, 
but less likely to inspire that wholesome interest in public 
questions and watchful vigilance of public affairs which pre- 
serve the animation and usefulness of the judge, renovating 
his mind, augmenting his knowledge, and giving strength, 
vigor, and comprehensiveness to his decisions. 

* In contests under the Fugitive Slave Act — Mr. Chase being always the 
champion of the fugitive ■who had escaped across the border to Cincinnati, and 
there sought to resist rendition 
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Judicial Character and Habits. — Danger of Devotion to 
Exclusive Subjects.— The Secret of Intellectual Pov/er. 

And without some attention to public matters, some inter- 
est ia current events, there is danger of the approach of that 
destroying malady of those v7ho would be " altogether judges," 
which perhaps may be not inaptly termed judicial crystalliza- 
tion — a sort of metempsychosis of the mind by which it passes 
from the state of personal consciousness and natural sympa- 
thies to a condition of morbid abstraction and abnormal de- 
votion, and relinquishing all other aims and aspirations as 
unworthy, heroically dedicates itself to the perpetual contem- 
plation of judicial ends and essences, as if their proper study 
required a sacrifice, and they were arbitrary and abstract prin- 
ciples, perfectly ascertained, and to be nniformly applied as 
contained in the repositories of judicial learning, and were not 
simply the collected results of human experience, reduced to 
systems of government and rules of conduct ever undergoing 
modification and change in the progress of civilization, and to 
be as carefully sought and as profitably studied on the latest 
pages of the open volume of life, as in the dusty tomes of 
libraries whose precedents perish with their coverings alo ng 
the pathway of the generations. Instances of such consecra- 
tion and absorption are frequent, but the cause is generally 
misapprehended. That habitual absence of mind which is 
popularly regarded as an indication of fixed and fathoming 
thought, is but the listless reverie of mental e7inui or enerva- 
tion, proceeding with legitimate certainty from the strain of a 
mind unrelieved or overwrought in the investigation and expo- 
sition of exclusive subjects. Strong, active minds, invigorated 
by diversified thought, have no such infirmity. And busy 
men of the world experience no such weakness in grasping the 
actual of life's concerns. It is the ofi'spring of weariness and 
apathy, and wherever detected is an evidence of impaired fac- 
ulties, of diminished powers, of insipient intellectual retrover- 
sion. If it would be avoided by the bench, the functions of 
the judge and the faculties of the man must be equally and 
evenly exercised, and the senses of the body must be indulged 
with healthful excitement, even if ia direct opposition to the 
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inclinations or prejudices of the mind. The soul draws its 
inspiration from the senses, which it refines and elevates ; and 
when, in obedience to the behests of virtue, it seeks to gain 
the ascendency by denying them proper gratification, it does 
but waste its own vitality, weaken its power over the propen- 
sities, and by precipitating psychomachy, destroy all. To pre- 
serve mens sana in corpore sano, sustain the judge and succor 
the man, there must be equilibrium of the mental and physical 
forces, and union of the judicial and personal characters. 
Where this rule occurs there is true greatness; where it does 
not, there is chance result. 

The Test Oath Cases. — Rebel Theology relieved from 
Proscription. — Religious Freedom. 

Following the Milligan case came the scarcely less noted 
Test Oath cases from Missouri and Arkansas, which resulted 
in a decision against the validity of such an oath as a means of 
establishing the fact of loyalty, on the ground that, under the 
form of creating a qualification or attaching a condition, the 
States cannot in effect inflict punishment for a past act which 
was not punishable when the act was committed, the court 
holding the new constitution of Missouri, requiring clergymen 
to take an oath that they had never given aid or comfort to or 
sympathized with the rebellion, • as a condition precedent to 
their entering upon the duties of their vocation, and the act of 
Congress of 1 865, prescribing a similar oath to be taken by 
lawyers before being permitted to practice in the Federal 
courts, to be in this ex post facto in their operation, and void. 

The Chief Justice Again Leans to the Side of Strong 

Government. 
In these cases the Chief Justice again took the unpopular 
side, again leaning to the side of the government, and con- 
curred in an opinion written by Mr. Justice Miller, maintain- 
ing that the purpose of the oath prescribed in each case was to 
require loyalty as a qualification, and not to punish past acts 
of disloyalty, and that it was therefore within the competency 
of State authority to impose. And it was said that the ex 
post facto principle which the majority of the court had dis- 
covered in the laws to be affected by their decision could 
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" only be found in those elastic rules of construction which 
cramp the powers of the Federal Government when they are 
to be exercised in certain directions, and enlarge them when 
they are to be exercised in others." " J^o more striking exam- 
ple of this could be given," it was added, " than the cases be- 
fore us, in one of which the Constitution of the United States 
is held to confer no power on Congress to prevent traitors 
practicing in her courts, while in the other it is held to confer 
power on this court to nullify a provision of the constitution 
of the State of Missouri." Touching the sanctity of the min- 
isterial office, and the inviolability of religious freedom in this 
country, which had been dwelt upon at length by counsel in 
the Missouri ease, it was said that no restraint had been placed 
by the Constitution of the United States upon the action of 
the States in respect of the subject of religion ; but that, on 
the contrary, in the language of Judge Story, " the whole 
power over the subject of religion is left exclusively to the 
State Governments, to be acted upon according to their own 
sense of justice and the State constitutions." The majority of 
the court having held that the pardon of the President re- 
lieved the petitioners from all disabilities of whatever charac- 
ter, the dissenting opinion, conceding the fullness of the par- 
doning power, answered that if the oath prescribed was not a 
punishment, but merely a requirement of loyalty, as held there- 
in, then the pardon of the President could have no effect to 
relieve parties from taking it. If it was a qualification which 
Congress and the States have a right to require, the President 
could not, by pardon or otherwise, dispense with the law re- 
quiring such a qualification. 

The writer remembers to have seen the Chief Justice by 
impatient gestures put away interruptions by officers of the 
court, and give undivided attention as the Hon. Eeverdy John- 
son, then a Senator and now a private citizen, the Hon. M. H. 
Carpenter, then a private citizen and now a Senator, and 
David Dudley Field, Esq., then and now a private citizen, ex- 
erted their high powers in behalf of the petitioners in these 
cases and of the principle involved ; and distinctly recalls the 
expressions of disappointment which fell froiii counsel when 
it was known by the decision that he was one of those who sus- 
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tained the " oath of loyalty " in Missouri, and the " iron-clad 
oath " in the Federal courts. 

The Great Question of the Age. — Power of the Govern- 
ment TO Maintain the Union. 

Then came the great question, paramount over all, of the 
power of the government under the Constitution to preserve 
itself and maintain the Union by force against the will of the 
States. Not so important because of the fact of preser- 
vation, for that was already accomplished, but because it was 
to be determined whether the success of the government >vas 
the result of the exercise of its legitimate powers, and there- 
fore the triumph of a precious right, or was the chance event 
of the use of unjust, arbitrary, and oppressive measures, exe- 
cuted by superior force, in violation of the Constitution and 
the reserved rights of the States, and therefore the consum- 
mation of a grievous wrong. And in view of the incalculable 
effect which the decision of this momentous question, what- 
ever it should be, was to have upon the destinies of man in its 
influence upon the judgment of the nations of the merits of 
popular government, it is justly entitled to be regarded as the 
most superlative question ever presented for the consideration 
of an earthly tribunal. Its solution was to increase the con- 
fidence of the world in the permanence of republican institu- 
tions, and accelerate their general adoption by demonstrating 
that their organization is not inconsistent with strength and 
stability, or it was to subject them to reproach and repudiation 
as conferring no protection on the person and property of the 
citizen, because affording no guaranty of perpetuity. Upon it 
depended the continuance of our republic as a constitutional 
government, and upon that contingency depended the further 
progress of liberty and equality among men. Neighboring 
monarchies looked on with malignant satisfaction, hoping and 
expecting to see the last experiment of free government perish 
forever, and their rulers secretly coalesced to accomplish that 
result. Patriots every where desponded and freedom lan- 
guished, while kings and courtiers rejoiced and crowns were 
reassured. 
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The Swift Conclusions of the Enemies of the Republic. 

The collapse of the republic was from the first regarded as 
certain by its enemies, if not by successful revolution, still as 
surely by a fatal variance between its several departments, 
leading to such a departure by the executive from the consti- 
tutional interpretations of the judicial branch as would paralyze, 
and at last destroy it. If, exulted they, the judiciary should 
hold the Union under the Constitution to be based upon the 
consent of the States, and that these could withdraw at pleasure 
and terminate its existence beyond the rightful authority of the 
Federal power to sustain it by force, and the government should 
accept that judgment and respect the decision, there is an end 
of the Union. If the government should disregard the judg- 
ment and override the judiciary, it would be but the first step 
of a series by which it would indubitably glide away from its 
base and ultimately become the worst form of despotism — a 
military dictatorship. And if, on the other hand, tlie judiciary 
should deny the right of secession, and sanction the course of 
the political departments, it would be a forced construction of 
the Constitution, infinitely worse than the forced preservation 
of the Union without it, anaounting to a voluntary abdication 
of justice, and permitting the final overthrow of liberty by the 
strong arm of centralization, whose encroachments would in 
the end result in usurpations more odious and oppressive than 
monarchy itself. 

Thus powers professing to be friendly, but in truth actuated 
by ill-concealed enmity, prematurely consigned our palladium 
to anarchy and oblivion in any event, beyond conceivable 
doubt, and congratulated themselves and the cause of royalty 
upon the downfall of the American republic and the eternal 
extinction of the federative principle. But, happily for us 
and for mankind, the result was different. Before the ques- 
tion was reached by the courts the danger from revolution was 
passed, and the only solicitude was that the means adopted to save 
the country should be justified by judicial sanction. And 
when at last the question was decided, the judiciary upheld the 
construction placed upon the Constitution by the executive and 
legislative branches of the government, not in obedience to 
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popular clamor, but on grounds which are unanswerable in any 
forum, and which command the respect and confidence of 
Federal and " Confederate " citizens alike. The three depart- 
ments were in harmony upon the question of the character of 
the government and the nature of its powers, and in accord 
as to the means invoked to preserve and enforce them. 

The Constitutional View of the Relation of the States. 
The case of Texas v. White presented the question in a 
direct form, and the Chief Justice delivered the opinion of the 
court, from which we take three consecutive paragraphs of con- 
clusive reasoning, as follows : 

'• The Union of the States never was a purely artificial and arbi- 
trary relation. It began among the colonies, and grew out of com- 
mon origin, mutual sympathies, kindred principles, similar interests, 
and geographical relations. It was confirmed and strengthened by 
the necessities of war, and received definite form and character and 
sanction from the Articles of Confederation. By these the Union 
was solemnly declared to ' be perpetual.' And when these articles 
were found to be inadequate to the exigencies of the country, 
the Constitution was ordained ' to form a more perfect Union.' It is 
difficult to convey the idea of indissol uble unity more clearly th^n by 
these words. What can be indissoluble, if a perpetual Union made 
more perfect, is not ? 

" But the perpetuity and indissolubility of the Union by no 
means implies the loss of distinct and individual existence, oi- of the 
right of self-government by the States. Under the Articles of Con- 
federation each State retained its sovereignty, freedom, and inde- 
pendence, and every power, jurisdiction, and right not expressly 
delegated to the United States. Under the Constitution, though the 
powers of the States were much restricted, still all powers not dele- 
gated to the United States nor prohibited to the States are reserved 
to the States respectively, or to the people. And we have already 
had occasion to remark at this term that ' the people of each State 
compose a State, having its own government, endowed with all 
the functions essential to a separate and independent existence,' and 
that ' without the States in union there could be no such political 
body as the United States.' (Lane v. Oregon.) Not only, there- 
fore, can there be no loss of separate and independent autonomy to 
the States through their union under the Constitution, but it may be 
not unreasonably said that the preservation of the States and the 
maintenance of their governments are as much within the design and 
care of the Constitution, as the preservation of the Union and the 
maintenance of the national government. The Constitution, in all 
its provisions, looks to an indestructible Union, composed of inde- 
structible States. 
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" When, therefore, Texas became one of the United States, she 
entered into an indissoluble relation. All the obligations of per- 
petual union, and all the guaranties of republican government in the 
Union, attached at once to the State. The act which consummated 
her admission into the Union was something more than a compact ; 
it was the incorporation of a new member into the political body. 
And it was final. The union between Texas and the other States was 
as complete, as perpetual, and as indissoluble as the union between 
the original States. There was no place for reconsideration or re- 
vocation, except through revolution or through the consent of the 
States." 

What could be more clear, concise, and convincing than 
tMs ? How simple the logic ! " What cam, he indissoluble, if 
a perpePual wnion made i/nore 'perfect, is not f How grand 
the conclusion ! " The Constitution, in all its provisions, looks 
to an indestructihle Union, composed of indestructible States." 

The Effect of the Decision on the Destinies of Nations. 

Thus definitively was the great question settled. And fol- 
lowing it a thrill of joy went round the earth. The freest and 
best country known to man was saved to representative govern- 
ment, redeemed from reproach and justified before the world ; 
and wherever power is prescriptive aod rights are prerogative, 
except as the gifts of princes, there were souls to rejoice. The 
oppressed in all lands felt that they had still a secure asylum, 
and republican subjects of Eastern kings and conquerors rapt- 
urously saw through the breaking clouds the triumphal arch of 
Freedom in the West — the bow of promise on the brow of 
Empire. That there was such an ark of safety for human 
hopes and happiness as a composite republic, with a consti- 
tutional government operating directly upon the people irre- 
spective of sectional limits, entitled to their undivided allegi- 
ance, and clothed with adequate power to protect and defend 
itself against all foes, from within as well as from without, was 
an annunciation which shook thrones and gladdened continents. 
The suppressed repubHoanism of France and Spain asserted 
itself in answer to this invitation at the first opportunity, and 
the leagued assaults upon the unhappy republic south of us, at 
a time when the act was deemed safe by reason of our domestic 
difficulties, was punished, and the blood and carnage of Maxi- 
milian's reign and fall were avenged. The same spirit openly; 
4 
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declared itself in the limited and milder monarchy of Britain, 
and loyal subjects of the crown who had stealthily given aid and 
comfort to our revolting States, and contributed to the fullest 
demand toward the success of the rebellion, now tremble at the 
signs of retribution at home and abroad. And the government 
which winked at their violations of public law, and connived with 
them to,break the shield of democracy in America, and prop the 
crumbling dynasties of Europe, now shrinks with dismay from 
the contemplation of republican progress on the soil of sceptres, 
and hopes to stay the tide of revolution by encouragiile still 
further contributions in the interest of monarchy, to sustain 
the armies of the Carlists in the field, and the agents of the 
Bourbons in the forum. 

Such are the fruits of our triumph. For who believes that 
had the rebellion succeeded, and our Union been dissolved, 
there would have been any tidings of republicanism in Europe 
to-day ? No one. On the contrary, it was and is the universal 
assent that the overthrow of the government of the United 
States would silence its advocates, stifle its principle, and rob 
the world of refuge and freedom of a home for centuries to 
come. 

Powers of de facto Governments. 
The next case of general interest, in point of time, was one 
of the first importance to the people of the South, involving as 
it did their entire business and social relations, by jeopardizing 
civil contracts made while subjected to Confederate authority. 
It was the case of Thorington v. Smith, from Alabama, deter- 
mining for its main question whether contracts for the payment 
of Confederate money, made during the rebellion between 
parties residing in the Confederate States, could be enforced in 
the Federal courts. The Chief Justice delivered the opinion of 
the court, and in the course of it, after defining the Confed- 
erate government as one of paramount force, said : 

" It seems to follow as a necessary consequence from the actual 

supremacy of the insurgent government as a belligerent within the 

territory where it circulated, and from the necessity of civil obedience 

. on the part of all who remained in it, that this currency must be con- 

/ sidered in courts of law in the same light as if it had been issued by 

a foreign government temporarily occupying a part of the territory 
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of the United States. Contracts stipulating for payment in this cur- 
rency cannot be regarded, for that reason only, as made in aid of 
the foreign invasion in the one case or of domestic insurrection in 
the other. They have no necessary relations to the hostile govern- 
ments, whether invading or insurgent. They are transactions in the 
ordinary course of civil society, and though they may indirectly and* 
remotely promote the ends of the unlawful government, are without 
blame, except when proved to have been entered into with actual in- 
tent to further invasion or insurrection. We cannot doubt that 
such contracts should be enforced in the courts of the United States, 
after the restoration of peace, to the extent of their just obliga- 
tions." 

Thus the necessary dealings of the people over whom the 
Confederate States exerted government were sustained, the 
obligations of contract left unimpaired, . and a conclusion 
avoided which would have overturned all titles and destroyed 
all ownership at the South, and seriously have disturbed the 
well-being of society.- 

The Legal Tender Cases. 

Public familiarity with the Legal Tender cases, in conse- 
quence of the direct effect of the decision upon all the affairs 
of the people, renders an extended statement of the points 
decided unnecessary. In Hepburn v. Griswold, the Chief Jus- 
tice delivered the opinion of the court, holding, in effect, that 
there is no grant of power in the Constitution, express or im- 
plied, authorizing Congress to make any description of credit 
currency a legal tender in payment of debts. These views of 
the Chief Justice took the country somewhat by surprise, as it 
was generally supposed that the Legal Tender act was his 
special measure, as a financial necessity, when Secretary of the 
Treasury. And in the subsequent cases of Knox v. Lee and 
Parker v. Davis, overruling this decision (the court being dif- 
ferently constituted), Mr. Justice Strong, who delivered the 
opinion, after holding substantially that the power to issue 
legal tenders exists, because such notes may at anytime become 
a necessity to the end of preserving the government, adverted 
to Mr. Chase's agency in their issue, in this instance, thus : 

"It is an historical fact that many persons and institutions refused 
to receive and pay those notes that had been issued, and even the 
head of the Treasury represented to Congress the necessity of mak- 
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ing the new issues legal tenders, or, rather, declared it impossible to 

avoid the necessity." 

Mr. Chase as Secretary of the Treasury and Chief Justice. 

-^Triumph of the Magistrate over the Minister. 
■ The answer of the Chief Justice to this representation is 
all in respect of these cases which remains of interest in this 
connection. It was as follows : 

" The reference made in the opinion just read, as well as in the 
argument at the bar, to the opinions of the Chief Justice, when 
Secretary of the Treasury, seems to warrant, if it does not require, 
some observations before proceeding further in the discussion. _ 

" It was his fortune at the time the legal tender clause was in- 
serted in the bill to authorize the issue of United States notes, and 
received the sanction of Congress, to be charged with the anxious 
and responsible duty of providing funds for the prosecution of the 
war. hi no report made by him to Congress was the expedient of 
making the notes of the United States a legal tender suggested. He 
urged the issue of notes payable on demand in coin, or receivable 
as coin in payment of duties. When the State banks had suspended 
specie payments, he recommended the issue of United States notes, 
receivable for all loans to the United States and all government dues 
except duties on imports. In his report of December, 1862, he said 
that 'United States notes receivable for bonds bearing a secure 
specie interest, are next best to notes convertible into coin,' and after 
stating the financial measures which in his judgment were advisable, 
he added : ' The Secretary recommends, therefore, no mere paper 
money scheme, but, on the contrary, a series of measures looking to 
a safe and gradual return to gold and silver as the only permanent 
basis, standard, and measure of value recognized by the Constitu- 
tion.' At the session of Congress before this report was made, the 
bill containing the legal tender clause had become a law. He was 
extremely and avowedly averse to this clause, but was very solicit- 
ous for the passage of the bill to authorize United States notes then 
pending. He thought it indispensably necessary that the authority 
to issue these notes should be granted by Congress. The passage of 
the bill was delayed, if not jeoparded, by the difference of opinion 
which prevailed on the question of making them a legal tender. It 
was under these circumstances that he expressed the opinion, when 
called on by the Committee of Ways and Means, that it was neces- 
sary ; and he was not sorry to find it sustained by respected courts, 
not unanimous indeed, nor without contrary decisions of State courts 
equally respectable. Examination and reflection under more pro- 
pitious circumstances have satisfied him that this opinion was erro- 
neous, and he does not hesitate to declare it. He would do so just 
as unhesitatingly if his favor to the legal tender clause had been at 
the time decided, and his opinion as to the constitutionality of the 
measure clear." 
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This statement of the Chief Justice, which has never be- 
fore been made public, explains any apparent conflict of view 
between his financial and judicial opinions, and shows his judg- 
ment to have been that tlie legal tender clause was rather a 
necessity to the prompt passage of the currency bill than to its 
successful operation if passed without it ; for he says in the 
course of his opinion that this clause was a confession on the 
part of the government that the notes would not be received 
except by compulsion, and that the tendency of such a confes- 
sion was to depreciate the value of the currency and the credit 
of the country. 

Candor that was Great as Rare. 

The statement also exhibits in the character of the Chief 
Justice that rare quality of public men, the candor to confess 
past doubt and indecision when once grounded in judgment 
and confirmed in opinion by better opportunities for reason 
and reflection. The pressure of events in public afEairs, espe- 
cially under the circumstances of this case, may well excuse 
assent without the sanction of judgment by a public officer, 
when dissent is the exception, and the popular voice demands 
the concession, the difference of opinion being of less moment 
than united and immediate action. 

Validity of Prior Contracts Affecting Slave Property. 
An important question following emancipation was upon 
the validity of prior cpntracts afl"ecting property in slaves; 
and the case of Osbom v. Nicholson, from Arkansas, disposed 
of it, with the concurrence of the Chief Justice, in a just and 
satisfactory manner. The decision was — Mr. Justice Swayne 
delivering the opinion of the court — that negro slavery having 
been recognized as lawful at the time and the place of the con- 
tract, and the contract having been one which at the time when 
it was made could have been enforced in the courts of every 
.State in the Union, and in the courts of every civilized country 
elsewhere, the right to sue upon it was not to be considered as 
taken away by the Thirteenth Amendment, passed after rights 
under the contract had become vested, the destruction of vested 
rights by implication never being presumed. 
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Sovereignty in the Territories. — Measure of Self-Gov- 
ernment conceded to the people. 

The case of Glinton v. Englebreeht, bringing to this court 
for decision the contest between the Territorial and United 
States marshals in Utah concerning the summoning of juries, 
establishes an important principle in respect of Territorial 
organizations, which is of sufficient interest to be set forth 
here. It was held — the Chief Justice delivering the opinion — 
that the theory upon which the various governments for por- 
tions of the Territory of the United States have been organ- 
ized, has ever been that of leaving to the inhabitants all the 
powers of self-government consistent with the supremacy and 
supervision of the national authority, and with certain funda- 
mental principles established by Congress. And the fact that 
judges of the District and Supreme courts of the Territories 
are appointed by the President under acts of Congress, does 
not make the courts which they are authorized to hold " courts 
of the United States." Such courts are but the legislative 
courts of the Territory, created in virtue of the clause which 
authorizes Congress to make all needful rules and regulations 
respecting the Territories belonging to the United States. 
Accordingly, jurors summoned for duty therein under the acts 
of Congress applicable only to courts of the United States 
created under the article of the Constitution which relates to 
the judicial power, are wrongly summoned, and a judgment on 
their verdict, if properly objected to, cannot be sustained. 
This was a victory for the Territorial officers over the marshal 
of the United States, and even over the judges of the courts — 
for the latter had sustained the proceedings of the former — 
and is a judicial enforcement in a modified form of the old-time 
theory of squatter sovereignty, or of the rights of the settlers 
in the Territories to manage their own affairs in their own 
way. And it is said that the " Trustee in Trust of the Church 
of Jesus Christ of Latter-day Saints " regarded it as sanction- 
ing the right of the people of the Territory to establish such 
domestic institutions as tliey choose, including polygamy. But 
whether it extends to that extremity will better appear in the 
light of future events. 
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Construction of the Thirteenth and Fourteenth Amend- 
ments. — The Question of Monopoly. — Rights of Citizens. 

The last great question in the decision of which the Chief 
Justice participated was but recently decided, in the Slaughter- 
House cases from Louisiana, placing a construction upon the 
Thirteenth and Fourteenth Amendments. In those cases it was 
complained that the Legislature of Louisiana had chartered a 
slaughter-house company, granting, among other exclusive 
privileges, for a period of twenty-five years, to seventeen per- 
sons, the right to establish and maintain stock-yards, landing- 
places, and slaughter-houses for the city of New Orleans, at 
which all stock must be landed, and all animals intended for 
food must be slaughtered. This charter was attacked as creat- 
ing a monopoly so effectual as to deprive the butchers of the 
State of the right to continue the business of their lives, un- 
less they would submit to such terpas as might be imposed by 
the company. And this, it was maintained, was in violation of 
the Thirteenth Amendment, which forever prohibits slavery 
and involuntary servitude in the United States ; the argument 
being that the seventeen persons composing the company were 
the dominants of the business monopolized, and the butchers 
of the State its servients, in such a manner and to such a de- 
gree as to render them the involuntary subjects and slaves of 
an artificial person representing the authority of the State. It 
was in contravention of that provision of the Fourteenth 
Amendment which declares that " no State shall make or 
enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States, nor shall any State de- 
prive any person of life, liberty, or property without due pro- 
cess of law, nor deny to any person within its jurisdiction the 
equal protection of the laws." 

The opinion of the court, delivered by Mr. Justice Miller, 
stated in brief, sustained the grant of privilege contained in 
the charter, under the conditions and limitations imposed, as 
being a police regulation within the power of the State Legis- 
lature, unaffected by the Constitution of the United States 
previous or subsequent to the Thirteenth and Fourteenth 
Amendments. It was not affected by the Thirteenth Amend- 
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ment, which refers to and is applicable only to personal servi- 
tude and not to servitude attached to property, and had for its 
direct object the permanent freedom of the negro race. Nor 
was it affected by the Fourteenth Amendment, which distin- 
guishes between citizenship of the United States and citizen- 
ship of the States, and refers only to the privileges and immu- 
nities of citizens of the United States, and not to the privi- 
leges and immunities of citizens of a State (rights of property, 
etc.), and was not intended to protect the citizen of a State 
against the legislation of the State. The objection that the 
State has deprived the butchers of liberty and property with- 
out due process of law was held to be unsound under former 
judicial interpretations of the Fifth Amendment, which con- 
tains a similar prohibition; and the clause prohibiting the 
States from denying to any person the equal protection of the 
laws was construed as being intended only for the protection 
of the negro against partial legislation by the States. 

The Chief Justice Opposed to Monopolies. — Assents that 
THE Fourteenth Amendment places the Common Rights 
OK American Citizens under the Protection or the 
National Government. 

The Chief Justice concurred in a dissenting opinion deliv- 
ered by Mr. Justice Field, holding, in substance, that the 
slaughter-house company is an odious monopoly, exceeding the 
limits of the police power of the State, swallowing up the 
right to pursue a lawful and necessary calling previously en- 
joyed by every citizen ; and that if such exclusive privileges 
can be granted to seventeen persons, they may, in the discretion 
of the Legislature, be equally granted to one individual. And 
if they may be granted for twenty-five years, they may equally 
be granted for a century, and in perpetuity. Conceding the 
force of the argument made by counsel for the petitioners 
under the Thirteenth Amendment, it was not considered neces- 
sary to the disposition of the cases in their favor to accept it 
as entirely correct. But the Fourteenth Amendment was re- 
garded as covering the whole question. It was adopted to 
obviate objections to the Civil Eights act, and to place the com- 
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mon rights of American citizens under the protection of the 
national government. A citizen of a State, by virtue of that 
amendment, is now only a citizen of the United States residing 
ill that State. The fundamental rights, privileges, and immu- 
nities which belong to him as a freeman and a free citizen now 
belong to him as a citizen of the United States, and are not 
dependent upon his citizenship of any State. They do not 
derive their existence from State legislation, and cannot be 
destroyed by its power. 

Under the Fourth Article of the Constitution, providing 
that " the citizens of each State shall be entitled to all privi- 
leges and immunities of. citizens of the United States," no 
State could create a monopoly in any known trade or manufac- 
ture in favor of its own citizens, or any portion of them, which 
would exclude an equal participation in the trade or manufac- 
ture attempted to be monopolized by citizens of other States. 
And what that clause does for the protection of citizens of one 
State against the creation of monopolies in favor of citizens of 
other States, the Fourteenth Amendment does for the protec- 
tion of every citizen of the United States against the creation 
of any monopoly whatever. The privileges ^,pd immunities of 
citizens of the United States, of every one of them, wherever 
resident, are secured against abridgment in any form by a 
State. The Fourteenth Amendment places them under the 
guardianship of the national government. All monopolies in 
any known trade or manufacture are an invasion of these priv- 
ileges, for they encroach upon the liberty of citizens to acquire 
property and pursue happiness, and were held void at common 
law in the great case of Monopolies decided in 'the reign of 
Elizabeth. To citizens of the United States everywhere, all 
pursuits, all professions, all avocations, are open, without other 
restrictions than such as are imposed equally upon aU others of 
the same age, sex, ^.nd condition ; and the Fourteenth Amend- 
ment makes it essential to the validity of the legislation of 
every State that this equality of right shall be respected. 

The opinion concludes with an expression of regret that 
the validity of the legislation in Louisiana — so" widely depart- 
ing from the principle of equality — is recognized by a majority 
of the court ; for by it, it is declared, the right of free labor, 
5 
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one of the most sacred and imprescriptible rights of man, is 
violated.* 

Woman's Right to Practice the Professions. — An Adverse 
Opinion Sanctioned by the Sex. 

A case of some significance, decided at the same time, and, 
in effect,' by the same opinion, was that of Mrs. Bradwell, of 
Illinois, who sought to be admitted as an attorney in the courts 
of that State, and was refused by the Supreme Court on the 
ground that females are not eligible under the laws of the 
State. The judgment was affirmed here, Mr. Justice Miller 
delivering the opinion, which held that the right to practice 
law in the State courts is not a privilege or immunity of a 
citizen of the United States within the meaning of the Four- 
teenth Amendment, and that the power of a State to prescribe 
the qualifications for admission to the bar of its courts is un- 
affected by that amendment, and this court cannot inquire 
into the reasonableness or propriety of the rules it may pre- 
scribe. 

Justices Swayne, Field, and Bradley concurred in the judg- 
ment, but not for the reasons assigned in the opinion of the 
court; and Mr. Justice Bradley read an opinion setting forth 
their views, denying " that it is one of the privileges and im- 
munities of women as citizens to engage in any and every pro- 
fession, occupation, or employment in civil life." 

The Chief Justice Leaves no Record of His Views. 

The Chief Justice dissented from both of these views, but 
left of record only that fact to attest his own.f It is known. 



*TM8 decision revolutionized the Court; causing Mr. Justice Miller, the 
sturdy supporter of strong government, and Mr. Justice Field, the steadfast 
friend of State Eights, to appear to have exchanged positions. 

t The following from Mr. Justice Bradley, under date of 22d August, 1873, 
furnishes the only inkling of the views of the Chief Justice on the question raised 
by this case the author was able to obtain ; and as it states very concisely and 
clearly the gist of the opinions read, it is given as a note to the case : 

" I am afraid I-eannot give you any light on Chief Justice Chase's views on 
the question of woman's right to practice the learned professions, except this : 
that I know he believed in the right, and on that ground would have dissented 
from the judgment of the court if necessary. On what ground he thought the 
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however, that he did prepare a written dissent, in which he 
briefly reviewed the two opinions, and arrived at the conclu- 
sion that no princi/ple was involved in the decision. The dis- 
sent was based upon the same objections to the construction 
placed upon the Fourteenth Amendment by a majority of the 



point not inTolved in the Myra Bradwell case, I do not know, having never heard 
him say. The position of the other judges, in brief, ivaS this: Without deter- 
mining the question whether a woman ia entitled by right, as a citizen of the 
State, to follow all lawful pursuits, and enjoy all privileges enjoyed by men — ^five 
judges, ' Clifford, Miller, Davis, Strong, and Hunt, held, that the United States 
tribunals have no jurisdiction either before or since the Fourteenth Amendment 
to determine such a question, or any question concerning the rights of the citi- 
zen, except federal rights, i. «., rights expressly given by the Constitution or laws 
of the United States, and except where the United States tribunals .are sitting as 
judges of State law ; aud the other three, Swayne, Field, and Bradley, held that 
it is a matter within the powers of the State Legislature to determine the status 
of woman in the civil state ; and that having determined it, the Supreme Court 
cannot change it. Our judgment was based on the idea that the Fourteenth 
Amendment only guaranteed against State invasion either of rights expressly 
given by the Constitution and laws of the United Stales, or fundamental rights 
attaching to all citizens as such ; and that the right of woman to participate in 
all civil employments is not a fundamental right beyond the power of the State 
Legislature to regulate." 

In this connection it may be related, that while the opinion of Justice Bradley, 
so far as it dealt with the merits of the case, doubtless as fully reflected the 
views held by the judges whose concurrence authenticated the judgment, as it 
did those entertained by the judges who expressly joined in it, and was thus 
tinanimous on the main question, except as to the Chief Justice, the author 
happens by chance to know that it had the still higher sanction of the sex most 
concerned in the decision, through one whose distinguished social position, high 
character, and eminent good sense entitled her opinion to be regarded as an ex- 
ponent of its views, in so far, at least, as they may be deemed to emanate from 
approved intelligence and worth. 

In a conversation touching the case and his opinion, while this paper was in 
course of preparation, Justice Bradley playfully remarked that he was the better 
satisfied with it because it had the approbation of his wife, who, on having the 
question presented to her, expressed her views very decidedly and emphatically 
against the idea of women becoming or practicing as lawyers ; and declared that 
it was abhorrent to all the finer feelings of delicacy that ought to characterize 
every pure and respectable woman. He looked upon these utterances, he said, as 
the spontaneous expression of womanhood, and for that reason he thought them 

of value. 

As this fact, hitherto remaining a social secret, has much public interest as 
an incident of the case, and special significance for the ladies, Justice Bradley 
has considerately consented that it may be stated, kindly undertaking to answer 
to Mrs. Bradley for the allusion. 
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court which were stated by Mr. Justice Field in the Slaughter- 
JEouse cases. And it was declared that no principle was es- 
tablished by the decision, because it did not touch upon the 
great social question lying at the foundation of the proceeding 
—the right of women — under the Constitution of the United 
States, as amended — to engage generally in the professions and 
occupations of civil life— but only decided the question of the 
effect of the Fourteenth Amendment upon the status of the 
petitioner as a citizen of a State. 

By this dissent the Chief Justice revealed no new judicial 
conviction nor political sympathy ; but his non-concurrence 
with Justices Swayne, Field, and Bradley may be considered as 
equivalent to an assertion of the rights and relations which 
they denied. 

Magnitude of the Issues Decided. 

"We have now reviewed the leading cases in the record of the 
late Chief Justice as fully as the purposes of a popular article 
would admit of, referring only to others of almost equal im- 
portance which it has been impossible to notice ; and it is un- 
hesitatingly, submitted to his countrymen that none of his pre- 
decessors were ever called upon to consider questions so grave, 
so pervading and far-reaching in their consequences, as some 
of those here presented — questions which go to the foundation 
and structure of the government, and touch its very right 
to exist ; which led to its origin, have attended its progress, 
and will pursue its future — questions which proceed not alone 
from union and peace, with which all our judges are more or 
less familiar, but grow out of the conditions of disunion and 
war, and affect society and the people in their dearest interests 
and most sacred rights— those exposed to danger and liable to 
be trampled upon and extinguished in times of public peril. 

Singular Good Fortune of the Chief Justice. 
It was the great good fortune of the Chief Justice to sur- 
vive until all the issues of the war were settled, and to partici- 
pate personally in their determination ; and the impartial man- 
ner in which he passed upon them — so far as man may.be 
impartial — condemning, as we have seen, in a notable instance. 
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one of the most conspicuous measures of his own administra- 
tion of a department of the government, is the highest evi- 
dence of his devotion to justice and fidelity to the country, 
aj^d the hest illustration of his noble qualities as a freeman 
intent upon preserving the rights of freemen. Magistratus 
indicat virum. 

Future Value of His Adjudications and Example. 

His opinions will largely control political questions in fu- 
ture republics, and form the chief bulwark of the people in 
seasons of danger, as they are mainly directed to the discussion 
and elucidation of principles entering into the civil polity of 
such governments, and particularly aflfecting their administra- 
tion in time of war ; and they must necessarily be in many in- 
stances, from the peculiar nature of the eases considered, sole 
precedents in point. They will be cited abroad and studied at 
home with equal profit to the profession, benefit to the bench,, 
and advantage to the people. And should those who come 
after him seek a mould in which to cast judicial composition, 
or a type upon which to form judicial character, they may rest 
upon his writings, and build upon his virtues. And should 
ambition further pursue the secret of high career, and ask a 
chart of judicial life, it may still be pointed to the vacant chair 
of the Chief Justice, and receive for answer the matchless re- 
ply which Euripides relatts was made to Zeno by the oracle 
at Delphi, upon his inquiry in what manner he should live — 
" That question should be addressed to the dead." 



SKETCH 



OP TIJB 



LIFE AND JUDICIAL LABORS 



CHIEF- JUSTICE SHAW. 



By benjamin F. THOMAS. 



Iltpiinteb from t^e "grotttbings of tfet passat^MBttts IJistotital Sotieig, 
Fob 1867-1868. 



BOSTON: 

PRESS OF JOHN WILSON AND SON, 
1868. 



SKETCH 



LIFE AND JUDICIAL LABOES 



CHIEF-JUSTICE SHAW. 



By benjamin F. THOMAS. 



^cpiinicb from t^t ^rDttjihtjs of % ^aumt^MtUs liistoritttl ^oritij, 
FoK 1867-1868, 



BOSTON: 

PRESS OF JOHN WILSON AND SON. 
1868. 



SKETCH 



LIFE AND JUDICIAL LABORS 



CHIEF-JUSTICE SHAW. 



Lemuel Shaw was bora in Barnstable, Mass., on the 9th of 
January, 1781, within three, months from the time when the 
Constitution and frame of government, under which his life 
was to be spent, and which his judicial labors were to illus- 
trate, went into operation. His father and grandfather were 
clergymen. His grandfather, John Shaw, the minister of 
Bridgewater, educated four sons at Harvard College, all of 
whom became Congregational ministers. Of these, the Rev. 
Oakes Shaw, the father of Lemuel, was settled in the "West 
Parish in Barnstable, in 1760, and continued in the pastorate 
till his death in 1807. That he was faithful to his people, 
and that they loved and honored him, this long connection 
would show ; though we are not to forget, that pastors were 
not then settled on horseback, with a view to early removal, 
and that " Providence " did not then so often call rising young 
ministers from small rural parishes to opulent city ones. 

The son always spoke of his father with the highest vener- 
ation and respect ; never without emotion. At the centennial 
celebration at Barnstable in 1839, more than thirty years 
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after his father's death, he thus touched upon a subject always 
near to his heart : — 

" Almost within sight of the place where we are, still stands a mod- 
est spire, marking the spot where a beloved father stood to minister 
the holy word of truth and hope and salvation to a numerous, beloved, 
and attached people, for almost half "a century. Pious, pure, simple- 
hearted, devoted to and beloved by his people, never shall I cease to 
venerate his memory, or to love those who knew and loved him. I 
speak in the presence of some who knew him, and of many more who, 
I doubt not, were taught to love and honor his memory, as one of the 
earliest lessons of their childhood." 

The mother of Mr. Shaw, was Susannah Hay ward, of Brain- 
tree. She was the sister of Dr. Lemuel Hayward, an emi- 
nent physician of Boston, from whom her son was naimed. 
Mrs. Shaw was a woman of vigorous powers, mental and 
physical. She lived to see and enjoy the success and honors 
of her son; dying under his roof in 1836, at the extreme age 
of ninety-four. How much of our history is crowded into 
that life, — the " Seven Years' War ; '\ the War of Separation 
and Independence ; the struggle for national unity, for com- 
mercial freedom; the birth and maturing to manhood of a 
great nation ! 

Lemuel was fitted for college in part by his father, and 
partly at Braintree. In 1796, at the age of fifteen, he en- 
tered the Freshman Class at Cambridge. During the winter 
vacations of the last three years, to help pay the college bills 
and relieve his father, he kept a district school. In the way 
of discipline and preparation for active life, we doubt not 
those winter vacations were worth more than any part of the 
college course. Indeed, no man thoroughly understands 
New-England life and manners who has not kept a district 
school and " boarded round." 

The Class of 1800 had in it three, at least, marked men: 
Washington Allston, the painter-poet ; the eloquent and saintly 
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Buckminster ; and Lemuel Shaw. Other eminent men were 
President Bates, of Middlebury College ; the Rev. Dr. Lowell ; 
and Timothy Flint, whose letters from the valley of the Missis- 
sippi charmed everybody, forty years ago. Lemuel held a 
good rank in his class, and at commencement took part in 
a Greek dialogue with Timothy Flint. ' 

Upon leaving College, M.r. Shaw was, for a year, usher in 
the Franklin, now Brimmer, School, in Boston. During the 
same year, he was a writer, or assistant editor, for the " Bos- 
ton Gazette." The <' Gazette " was an ardent supporter of 
the Federal party and politics. At this time the paper had 
several able contributors, — Robert Treat Paine, Jr., author of 
" Adams and Liberty," who wrote the dramatic articles and 
criticisms ; Thomas 0. Selfridge, soon to acquire so unhappy 
a distinction: David Everett, then at the bar, but afterwards 
first editor of the "Boston Patriot ;" and, above all, Fisher 
Ames. 

At the end of the year, Mr. Shaw commenced the study of 

the law with David Everett. Mr. Everett was a scholar and 

writer. He wrote Phi-Beta poems, dramas, essays political and 

literary ; and on the fulfilment of the Prophecies, in which 

he assumes to prove, that the United States were distinctly 

alluded to by Daniel and St. John ; and, more than all, he 

wrote the well-known poem, — 

" You'd scarce expect one of my age 
To speak in public on the stage." 

Mr. Everett removed from Boston to Amherst, N.H. ; and 
his student, Mr. Shaw, went with him, and there completed 
his term of study. Mr. Everett, who had been at the bar 
but two or three years when Lemuel entered his ofSce, seems 
to have devoted himself to the study of almost every thing 
but the law. He soon after left the profession for more con- 
genial pursuits, though, we believe, not more successful. 

With what diligence Mr. Shaw pursued his studies under 
Mr. Everett, we cannot affirm ; but, either then or at a later 
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period, he must have studied the law as a science, carefully • 
and thoroughly. He had that familiarity with and wide com- 
prehension of the principles of the law, and that facility and- 
ease in their application, which come from patient and syste- 
matic study, and are seldom or never the result of practice 
only, studying for the*case, cramming for the emergency .■ 

Mr. Shaw was admitted to the bar of New Hampshire in 
September, 1804, and, in the following October, at a term of 
the Supreme Court at Plymouth, as an attorney in this Com- 
monwealth. So great have been the legal products of New 
Hampshire, and her contributions to the bar of Massachusetts 
(Webster, Mason, Fletcher, Parker), and so large our debt, 
that we cannot afford to give her any credit for Lemuel 
Shaw. He was but a pilgrim and sojourner in that cradle- 
land of great lawyers. 

The cases decided at the October term of Plymouth and 
Barnstable, 1804, are found in the first volume of the Massa- 
chusetts Reports. So that the professional life of Mr. Shaw 
begins with the system by which consistency, hdrmony, and 
"symmetry were to be given to the then shapeless mass of our 
common law, — a work to which his labors were so largely to 
contribute. 

Mr. Shaw settled in Boston. He had an office in the old 
State House with Thomas 0. Selfridge. Whether there was 
a partnership, we do not understand. He testified at the 
trial, that he had an office with him. And that was his ex- 
pression to the writer. After his trial and acquittal, Mr. Sel- 
fridge removed to New York, and the connection, if there 
was any, was dissolved. 

Mr. Shaw did not find l)is way readily to large practice, or 
rise rapidly to distinction. But this was very far from being 
a misfortune. An early plunge into business would have 
made him a ready man- but time and opportunity for study, 
wisely improved, made him a full one. The qualities that 
readily attract business do not always secure and retain it. 
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If Mr. Shaw's progress was slow, every step was on solid 
ground. There was no slumping, no falling back. This was 
the secret of his success : if he had work to do, he did it as 
well and thoroughly as he could, and thus prepared himself 
to do the next better. 

The first case in which his name appears in tbe reports is 
Young V. Adams, 6 Mass. 162 (1810). The amount involved 
was five dollars. The case was this : A note was payable in 
foreign bills. The promisor paid it, and the note was given 
up ; but one of the bills given in payment was a counterfeit 
bill. The payee brought his action for the amount of the 
counterfeit note. Mr. Shaw put his defence on two grounds ; 
first, that an action for money had and received would not lie ; 
and, secondly, — the ground on which he principally relied, — 
that where there was no fraud and no express undertaking, and 
both the parties were equally innocent, no action would lie. 
The court, by Mr. Justice Sewall, said, " the two questious 
had been fully and ingeniously argued " by defendant's coun- 
sel, and, we hardly need to add, decided for the plaintiff. This 
was a small beginning; but perhaps the future Chief-Justice 
recalled the encouraging lines of Master Everett, — 

" Large streams from little fountains flow ; 
Tall oaks from little acorns grow." 

Mr. Shaw gave himself faithfully to the study and work 
of his profession, but not to the entire exclusion of other 
studies. A man cannot be a^^reat lawyer w^ is nothing else. 
Exclusive devottoH^'TOtlie stu3y and'~^racfrce of the law 
tends to acumen rather than breadth, to subtlety rather than 
strength. The air is thin among the apices of the law, as on 
the granite needles of the Alps. Men must find refreshment 
and strength in the quiet valleys at their feet. For the com- 
prehensive grasp of principles, for the faculty of applying 1 
and illustrating them ; for the power to reach just conclu- 
sions, and to lead other minds to them, 'breadth of culture is 
necessary. Some other things are to be studied beside the 
reports and text-books. 
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The Law is not "a jealous mistress ;" she is a very sen- 
_sible mistress. She expects you to keep regular hours ; but 
an evening with the Muses or the Graces does not awake her 
ire. The mind requires not only diversity of discipline, but 
generosity of diet. It cannot grow to full, well-rounded pro- 
portions on any one aliment. Mr. Shaw understood this, and 
read and studied and observed much outside of Coke and 
Blackstone. 

He did not, we think, keep up his intimacy with the Greek 
and Latin. He could not have written a Greek dialogue as 
well at fifty as at nineteen. But he was at home with the 
English classics, and a master of the English tongue. He 
liked the elder English novelists and satirists, — Swift, De 
Foe, Fielding, and Smollett. 

He was a student and admirer of Hogarthj and used to call 
our attention to minute details of his pictures, showing the 
artist's nice touch and the student's careful eye. 

He was a close observer of nature, — of the trees of the 
forest, and of the wild flowers and their haunts. He had a 
strong taste and love of mechanics and of the mechanic arts. 
A new machine was a delight to him, and after court he must 
go down to the machine shop or manufactory to see it in 
operation. 

He took great interest in the affairs of the town, the then 
town of Boston ; was fire warden, school committee-man, 
Fourth of July orator, and, for . several years, one of the 
selectmen. 

He had a strong interest in the affairs of the State; was 
for eight years a Representative from the town of Boston in 
the General Court; and for three or four years Senator from 
Suffolk. 

He was an ardent Federalist, and a firm supporter of the 
Federal policy. State and National', from the beginning of 
the century to the dissolution of the party ; and, what is to 
his credit, he never apologized for it, in public or private. 



MEMOIR OP CHIEF-JUSTICE SHAW. 9 

But he had too cathoh"c a spirit for a mere partisan. He was 
a working member of the Legislature, giving his time to the 
service of the Commonwealth in useful and practical legisla- 
tion. We know of no training and experience for the young 
lawyer better than two or three winters in a State Legisla- 
ture; provided he goes there to study and to work, and 
not merely to dabble in party politics or make " hifalutin " 
speeches. 

Of the practical and useful character of Mr. Shaw's work 
one or two illustrations may be given. While a member of 
the Senate, he was chairman of the joint committee to whom 
was referred the petition for a city charter for the town of 
Boston. He drew up the charter and plan of city govern- 
ment. This was then a new. work, and required not only 
familiarity with the working of our town governments, but 
foresight and constructive skill. The work was well don-e, 
and eminently successful in practical operation. Mr. Shaw 
always took a deep interest in the working of the new system 
of government, and in the general progress and welfare of the 
city.* 

While a member of the House, he was appointed one 
of the commissioners to publish a new and revised edition of 
the General Laws of the Commonwealth. His associate in the 
commission was Professor Asahel Stearns, of Cambridge. 
'How thoroughly well and faithfully this work was done, the 
older members of the profession have reason to gratefully 
recollect. This edition was in exclusive use from 1820 to 
the general revision of the Statutes in 1836, and is still indis- 
pensable for reference. 

These details may, we fear, be uninteresting ; but the 
labors of Mr. Shaw as School Committee-man, Selectman, Repr 



* He was, in a sense, conditor urbis. His large ser\itces to the city and to the 
Commonwealth, of which the city is the head, fairly claim some memorial of her 
respect and gratitude. Would it not be a graceful thing for the city to place a 
duplicate of Hunt's great picture of the Chief-Justice in Faneuil Hall ? 

2 
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resentative, Senator, in editing the statutes and framing the city 
charter, make up part of the discipline, training, and experi- 
ence, of the great magistrate. He obviously is not the great 
judge who has studied law only as a science and in the books, 
but who has also seen and felt how it works in the every-day 
business of life. The province of the judge is to find and 
apply to the varied exigencies of life and business, not an 
abstract, but the practical, working rule. The skill and dis- 
cretion and tact requisite to Jo this well, are the fruit of 
business training got either upon the bench or before one 
gets there. Hence it is that some labor at nisi prius, — the 
putting the rules of law into harness, and seeing just how they 
draw, seems to be indispensable, not merely to the making, 
but to the preservation, of a good judge. A court without 
experience in trials, gets to be practically, as well as techni- 
cally, a court of errors. 

in the Convention of 1820, to revise the Constitution of the 
Commonwealth, Mr. Shaw was a delegate from the town of 
Boston. 

The separation of the District of Maine from Massachusetts, 
and its admission into the Union as an independent State, 
seemed to render such revision necessary. The Convention 
was unquestionably the ablest body of men that ever assem- 
bled in the State. It was in constant session some eight 
weeks. The old Constitution had been adopted in the midst of 
the Revolution, and had been in operation for forty years. It 
is marvellous to see how slight the changes that were made : 
so wisely and firmly had the men of 1780 builded, that little 
modification or repair of their structure was required. It 
reflects the highest honor upon the men of 1780, that their 
\york nee(fed so little change; and upon the men of 1820, 
that they had the sense to see it, and to let well alone. 
Some tolerably sensible men think, that most of the changes 
since adopted tend to show the wise forbearance of the Con- 
vention of 1820. 
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The fact is, that even the Convention of 1780 had but few 
structural changes to make, when the Province of Massachu- 
setts Bay became an independent Commonwealth. There 
was the agony of birth and separation ; but the child was 
fully grown. States do grow; they are not built up with 
hammer and trowel, much less with " the stuff that dreams 
are made of." 

Mr. Shaw took a less active part in the labors and debates 
of the Convention than we should have anticipated from his 
fitness for such work. When he addressed the Convention, 
it was upon practical subjects, —r briefl}", forcibly, and to the 
point. • He spoke against a proposed amendment to make 
the stockholders of banks personally liable ; in favor of the 
amendment giving authority to the Legislature to establish 
city governments ; in favor of an amendment requiring a 
vote of two-thirds of each branch of the Legislature to re- 
move a judge from office by address : against ap amendment 
of the Bill of Rights, which should give to a prisoner a right 
to be heard both by himself and counsel, — a right, by the 
way, which has always been practically enjoyed by prisoners 
in this State, and which we have never known our courts to 
question. 

It was while Mr. Shaw was a member of the House of Rep- 
resentatives of 1820-21, that the impeachment and trial, of 
Judge Prescott took place. An admirable report of this trial 
was made by two then young but accomplished members of 
the bar. The trial, before the Senate of the Commonwealth, 
excited great attention, and was conducted with eminent 
ability on both sides. Judge Prescott was defended by an 
array of talent seldom enlisted in any cause, — Webster, 
Prescott, Blake, Hoar, and Hubbard. The House -had many 
eminent lawyers among its members, and King, Lincoln, 
Baylies, Dutton, Pay, Shaw, and Leland were elected man- 
agers. The judge was impeached for maladministration in 
his office of Judge of Probate, by the taking of illegal fees. 
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Mr. Shaw was engaged throughout the trial, and argued the 
cause for the prosecution, in immediate reply to Mr. Web- 
ster's argument for the defence. The argument of Mr. 
Webster is among his collected works, and is familiar to the 
profession and to general readers. Mr. Webster had con- 
ducted the d^efence with great vigor, but defiantly, and with- 
less discretion than marked his later efforts. The close of 
Mr. Webster's address has been often cited and recited, as a 
happy specimen of his eloquence. It made an impression 
upon the Senate : it would have made a deeper one upon a 
jury. We think the argument of Mr. Shaw may be read im- 
mediately after that of Mr. Webster, without feeling that 
there is any descent. It has not the rhetoric of Mr. Web- 
ster, — eloquence, if that is the better word ; but it is robust, 
manly sense, in clear, vigorous English. Its tone and temper 
are judicial, as became the speaker's position. As this is, we 
believe, the only well-reported argument of Mr. Shaw while 
at the bar, we are tempted to cite a short passage at the 
opening, and a few sentences at the close, to show his style 
and manner: — 

" Mr. President, — In common with the honorable managers with 
whom I am associated, I trust that I am sufficiently impressed with the 
magnitude and importance of the transaction in which we are now 
engaged. I am well aware of the dignity of the high tribunal before 
which I stand ; of the duty of the constitutional accusers by whom 
this prosecution is instituted; of the elevated personal and official 
character of the accused ; of the nature of the offences imputed to him ; 
and the deep and intense interest which is felt by the community in 
the result of this trial. It is perhaps true, that these transactions may 
be recorded and remembered ; that the principles advanced, and the 
decisions made, in the course of this trial, will continue to exert an 
influence on society, either salutary or pernicious, long after all those 
of us who, either as judges or as actors, have a share in these pro- 
ceedings shall be slumbering with our fathers. And yet I do not 
know that these considerations, serious and affecting as they certainly 
are, can afford 'any precise or practical rule, either for the conduct or 
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decision of tbis cause. In questions of policy and expediency, there 
is a latitude of choice ; and the same end may be pursued by different 
means. But in the administration of justice, in questions of judicial 
controversy, there can be but one right rule. Whether, therefore, the 
parties are high or low; whether the subject in controversy be of 
great or of little importance, — the same principles of law, the same 
rules of evidence, the same regard to rigid and exact justice, must 
guide and govern the decision. ' Thou shalt do no unrighteousness in 
judgment ; thou shalt not respect the person of the poor, nor honor the 
person of the mighty; but in righteousness shalt thou judge thy 
neighbor,' — is an injunction delivered upon the highest authority, and 
enforced by the most solemn of all sanctions. 

' " Nor am I aware that powerful and animated appeals to your com- 
passion or resentment can have any considerable or lasting influence. 
They may, indeed, afford opportunity for the display of genius and 
eloquence, excite a momentary feeling of sympathy and admiration, 
and awake and command attention. Beyond this, their influence would 
be pernicious and deplorable. If the charges brought against the 
respondent are satisfactorily proved, justice — that justice due to the 
violated rights of an injured community ; that justice deserved by the 
breach of the most sacred obligations — demands a conviction, from' 
which no considerations of compassion can or ought to shield him. 
On the contrary, if these charges are not substantiated, or do not 
import criminality, no feelings of resentment, no prepossessions of 
guilt, however thoroughly impressed, can prevent his acquittal." 

Mr. Shaw thus closed his address : — 

"Notwithstanding the length* to which these remarks have extended, 
I am sensible that I have taken but an imperfect view of the details of 
this long and complicated case. But I address myself to experienced 
men, to intelligent judges, capable of estimating the qualities of con- 
duct, and appreciating the force of evidence. We have no earnest 
invocation to make to the Judges of this honorable court, except that 
they will examine the case, now submitted to them, without fear, favor, 
affection, prejudice, or partiality; and pronounce their decision, not 
according to the momentary impulses of sympathy and compassion, 
but upon the invariable dictates of judgment and reason. If sensibility 
should usurp the seat of justice, and take the place of the understand- 
ing and judgment, laws would be unavailing, and all civil and social 
rights become fluctuating and uncertain. Justice might throw away 
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her balance, for it would be useless ; and her sword, for it would be 
mischievous. If punishment and disgrace are to overtake the respon- 
dent, it is because punishment and disgrace are the natural, the neces- 
sary, and the inevitable consequences of turpitude and crime. The 
representatives of the people of this Commonwealth demand at your 
hands no sacrifice of innocence : they ask for no victim to their re- 
sentment ; for they have none to gratify. If, applying the evidence to 
the law in this case, this court can, consistently with the conclusions of 
enlightened and inflexible judgment, pronounce the respondent innocent, 
these representatives will rejoice to find, that the reputation of this 
Commonwealth still remains pure and unspotted. But if their conclu- 
sions should be otherwise ; if this court.is satirfied that the respondent 
has abused the powers entrusted to him, disregarded the rights of 
others, and violated his high official duties, — the representatives of 
the people do earnestly hope, and confidently trust, that this high court, 
disregarding all consequences personal to the respondent, will pro- 
nounce such judgment on his conduct as will prove a salutary exam- 
ple to all others in authority, vindicate the honor and secure the rights 
of this Commonwealth, and enable them to transmit to posterity that 
unblemished reputation for purity, honesty, and integrity, in the admin- 
"istration of justice, which has hitherto been the ornament and glory of 
Massachusetts." 

Mr. Shaw was in practice twenty-six years. He occasion- 
ally went into the other "counties, but his business was chiefly 
confined to the Boston courts. He worked alone, with brief 
exception, for the first sixteen years, and then took into part- 
nership Mr. Sydney Bartlett, who' had been his student, and 
who is now so well known to the bar of the Commonwealth 
and in the Supreme Court at Washington. 

Mr. Shaw travelled but little, was fond of home, but en- 
joyed greatly the meetings of the clubs of which he was a 
member, and other social gatherings. Pleasure was given as 
well as received. He had fine social qualities, large conver- 
sational powers and a fund of humor and quiet mirth. 

He was twice married. His first marriage, at the some- 
what mature age of thirty-seven, was with Eliza, a daughter 
of Josiah Knapp, Esq., a merchant of Boston. By her he 
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had two children, — a son. and daughter. His second mar- 
riage was in 1827, with Hope, a daughter of Dr. Samuel 
Savage, of Barnstable, by whom he had two sons, Lemuel and 
Samuel, both members of the bar in Boston. Home was 
always a happy place to him ; and he never was more attrac- 
tive and delightful than at his own fireside. 

Though he kept up his interest in public affairs, and was 
willing to go to the Legislature, he refused to go to Congress. 

He wrote occasionally for the press, but on legal or con- 
stitutional questions. The article, for example, in the " North- 
American Review " for January, 1820, on " Slavery and the 
Missouri Question," which attracted much attention at the 
time, was from his pen. It is an able exposition of the ma- 
lign character and the efiects of slavery, social and political ; 
resists its further progress; insists upon making, as a condi- 
tion of the admission of Missouri, the provision, that slavery 
shall for ever be prohibited within it ; and argues at length 
and with great ability, — we do not say conclusively, — that 
such a condition would have the force of compact, from which 
the State, after its admission, could not absolve itself. The 
convictions then expressed, as to the influence of slavery, 
social, economical, and political, and the duty of the North to 
oppose and resist its extension, were, we have reason to 
believe, never modified. 

He also wrote an article in the " American Jurist " of Jan- 
uary, 1829, in which he criticises and shows the unsound- 
ness of the doctrine (a nod of Homer) stated by Chief- Jus- 
tice Parsons, in Storer v. Freeman, 6 Mass. 438, that the 
colony laws and ordinances were annuHed with the annulling 
of the charter under the authority of which they were made. 

In this quarter of a century at the bar, Mr. Shaw built up 
a solid professional reputation, and acquired a valuable prac- 
tice ; not a great many cases, but important and leading 
causes, like Oharles-Biver Bridge v. Warren Bridge, 7 Pick. 
144, and Blake v. Williams, 6 Pick. 286, requiring hard 
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work and tough conflict. His examinations and arguments of 
legal questions were comprehensive and thorough, not neg- 
lecting the precedents, but getting down always to the princi- 
ples which underlie them. His addresses to the jury (we 
speak from reputation) were forcible, earnest, logical; not 
brief; with little rhetoric, but that good in quality. 

Upon the death of Chief-Justice Parker, in the summer of 
1830, Mr. Shaw was appointed by Governor Lincoln his succes- 
sor. The selection proved so wise and judicious, and reflected 
so much honor upon the Commonwealth, that one and another 
excellent gentleman has convinced himself, that it was by his 
suggestion, and through his influence, that the appointment 
was made. But no man better understood the wants of the 
place than Governor Lincoln, or who was able to fill it. 
He had practised under the great Chief-Justices, Parsons, 
Sewall, and Parker, and well understood that only a strong 
man could continue the line. He had been in both branches 
of the Legislature, in the Constitutional Convention, and on 
the bench of the Supreme Court, and knew all the leading 
members of the bar of the State. Mr. Shaw had been asso- 
ciated with him as counsel ; had been with him in the Legis- 
lature, in the Convention ; and had practised before him as 
judge. The idea that any person could find out some excel- 
lent lawyer, little known to the Executive, — who had been 
himself on the bench, — and get him appointed Chief-Justice 
of the Supreme Court, is simply absurd. The selection was 
made by Governor Lincoln,, and is but one of many claims of 
this excellent magistrate to the respect and esteem of the 
Commonwealth. 

It is true, however, that Mr. Shaw was unwilling at first to 
take the office ; and a heavy pressure was brought to bear 
upon him before he consented to accept. He was then in the 
fiftieth year of his age, had won his way rather slowly, but 
surely, to eminent rank at the bar, and to a valuable business. 
H« had acquired a moderate property, and was Hving happily 
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and to his taste. He had a growing family to support and 
educate. He knew a great place was to be filled, and was dis- 
trustful of himself. He felt that he ought to and must decline. 
In this exigency, Mr. Webster was requested by the Governor 
to confer with him, and urge his acceptance, of the place. 

Mr. Webster used to give a pleasant account of this con- 
ference. He found the future Chief-Justice smoking his even- 
ing cigar. Mr. Webster could not join him. It was a 
weakness of this otherwise notable man, that he could not 
smoke. So Mr. Webster talked while Mr. Shaw smoked. 
Mr. Webster made a regular onslaught upon him. Conceding 
the personal and pecuniary sacrifice, he pressed upon him, 
witb the greater earnestness, the public want and demand the 
dignity and importance of the office, and the opportunity it 
presented of winning an honored name, by valuable and endur- 
ing service to the State. Mr. Shaw was silent, showing, as 
Mr. Webster put it, the impression made upon him, only by 
the greater intensity ' with which he puffed. Mr. Webster 
could get no more at the first interview than the promise not 
to say No, before he saw him again. At a second interview, 
with the aid of Mr. Shaw's own reflections, and the urgency 
of leading members of the bar, and his own appeal, Mr. Web- 
ster got a reluctant assent. Mr. Webster used to add, that 
however the balance might be as to his other public services, 
he was sure the Commonwealth owed him a great debt for 
that labor of love ; that his efforts (so he thought) had secured 
for the State, for twenty years, so able, upright, and excellent 
a Chief-Justice. It is not difficult to believe, that the earnest 
counsel and pressure of Mr. Webster, fresh from the field of 
the great debate in which he had shown himself the first 
of living orators, and for which the heart of New England so 
clave to him, should have had large, even decisive, influ- 
ence upon the judgment and will of his friend. Be this as it 
may, it speaks none the less for the Chief-Justice, that the 
greatest of New-England statesmen should have felt it added 
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to his laurels, and to his claims upon the consideration of the 
people of Massachusetts, that he had aided in obtaining for 
her the services of such a magistrate. 

Chief-Justice Shaw withdrew from the bench in the summer 
of 1860. Upon his retirement, an address was presented by the 
bar of the State, expressing profound admiration of his judi- 
cial labors, and personal esteem and veneration. He died on 
the 30th of March, 1861, in the eighty-first year of his age. 
His death was the tranquil close of a green and happy old age, 
the sunset, without a cloud, of a long, bright, and well-spent 
day, useful and vigorous even unto the twelfth hour. His 
death occurred just at the outbreak of the great rebellion. 
Though the bar and the courts united in tributes of respect 
and veneration to his memory, and arrangements were made 
for the delivery of an eulogy at a future day, the person se- 
lected for the duty having been for some time withdrawn into 
the public service, and the profession, as well as the pubhe 
generally, absorbed in the interests, duties, and passions of 
the great conflict, the service was never performed. The 
writer hopes this imperfect sketch may be some atonement 
for that failure. 

It remains for us to give some estimate of his judicial life 
'and labors. In this estimate we cannot omit the element of 
time. He went upon the bench in his fiftieth year, and then 
worked, through the lifetime of a generation, with strength 
and vigor to the last. Some of his later judgments are, indeed, 
his best ; are remarkable for their freshness, for the sagacity 
and grasp with which he apprehended the new exigencies of 
.society and business, and applied and adapted the old rules 
of law to them. A striking and beautiful illustration may be 
found in the case of the Oommonwealth v. Temple, 14 Gray, 
69. This opinion contains a thorough consideration of the 
rights of travellers to the use of the highways, as affected 
and modified by the introduction and use of street railways. 
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It was written when the Chief-Justice was in the eightieth 
year of his age. Old men sometimes travel well in beaten 
paths ; but this opinion strikes out new paths, and has the 
freshness, vigor, and constructive power of early manhood. 
We never read it without admiration of the good sense, tact, 
and grace even, with which the principles of the common law 
are moulded to new conditions, and the old fitted to the new, 
without seam. Lawyers in distant cities of the country, 
where street railroads were introduced, felt it to be fortunate 
that it should have fallen to the lot of Chief-Justice Shaw to 
lay open this new path. 

We have to consider, also, how broad and varied was the 
field of his labor ; that the work which, in Westminster Hall, 
would be apportioned among at least a half-dozen different 
courts, is with us united in one. Saving the jurisdiction in 
admiralty, his domain was the whole field of jurisprudence. 
To-day he would be sitting in a court of equity ; tcmorrow, in 
a court of errors ; the' next day, trying a capital indictment ; 
the next, the probate of a will ; then a question of marriage, or 
divorce, then an appeal in bankruptcy, — for the insolvent 
law of Massachusetts was in substance and effect a bankrupt 
law. Add to these the new domain of constitutional laWj 
growing out of our written frames of government. State and 
national, and the limitations which they were intended to impose 
upon legislative, judicial, and executive authority, in the State 
or nation ; the supervision of all courts of inferior jurisdiction, 
as well as for many purposes of municipal corporations, and 
you get some idea of the extent and variety of the labors of 
the court over which he presided. When we think of these, 
we marvel not that mistakes are sometimes made, but that 
they are not more frequently made ; and that the decisions of 
a court having so boundless a field to cultivate and reap, 
should, for more than sixty years, compare so well with those of 
courts whose jurisdiction and labors are limited to a single 
province of jurisprudence. The fact is, that the breadth and 
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comprehensiveness of the field give breadth of comprehen- 
sion to the laborers ; and cases are argued and settled less 
upon mere precedent and more upon principle, than in courts 
of more limited jurisdiction. If there is less accuracy of 
learning, there is less sticking in the bark, — more room for 
expansion and growth. 

We may not omit to consider, in any estimate of the labors 
and services of the Chief- Justice for thirty years, the great 
changes which have taken place in the methods and instru- 
mentalities of commerce and business, and what new applica- 
tions and modifications of the principles of the common law 
became necessary to meet the new exigencies. 

It is a mistaken notion, that, while every thing moves for- 
ward, the law can remain stationary, or lag far behind. In no 
department of science, art, or business, have change and prog- 
ress been more marked, for the last thirty years, than in our 
jurisprudence. In the nature of things, this could not be 
otherwise. Whenever a new invention or discovery is made, 
a new application of science to the arts and business of life, 
the law must follow closely in its footsteps, to secure its re- 
sults, or to secure society against them. The first puff of the 
engine on the iron road announced a revolution in the law of 
bailments and of common- carriers. The use of the railroad 
'for the carriage of passengers and freight has indeed created 
a new branch of law, made up to some extent of statute pro- 
visions, but to a far greater extent by the application and 
adaptation of the rules of the common law to the new condi- 
tion of things. The railroad began to be used as Judge Shaw 
came upon the bench. How much his wisdom, foresight, and 
that clear comprehension of the principles of the common law 
which enabled him to separate the rule from its old embodi- 
ments, and to mould it to new exigencies, contributed to build 
up this law, to give it system and harmony, and a substratum 
of solid sense, is well known to the profession. We refer to 
a single case, — that of the Norivay-Plains Co. v. Boston & 



MEMOIR OF CHIEF-JUSTICE SHAW. 21 

Maine Railroad, 1 Gray, 263, as an illustration and confirma- 
tion of our remark. 

In the thirty years which Mr. Shaw presided in the Supreme 
Court, great changes were made in the jurisprudence of the 
State and the methods of administration ; and he was con- 
stantly called upon to adapt himself to these changes, to recon- 
cile the old with the new, and to g,ssist in bringing them into 
order and harmony. As in the changes wrought in the law 
by new applications of science to intercommunication, he 
showed here also the strength and fertility of his resources, 
wherever principles and their application were involved. 

We can but glance at some few of the changes in the law 
and its administration. 

In the methods of administration, the most important 
change was the extension of the .equity jurisdiction and 
powers of the Supreme Court. When the Chief-Justice came 
upon the bench, the equity powers of the court were limited 
to a few clearly defined subjects-matter, and the equity busi- 
ness and practice were small. Before he left the bench, its 
chancery jurisdiction covered the whole domain of equity, 
and was fast acquiring the qualities -of Aaron's rod. 

In the common-law courts, a new system of pleading, ex- 
cept as to real actions, has been introduced; as compared 
with the old system of special pleading, illogical and slipshod, 
without form or comeliness ; but, after all, answering the ends 
of substantial justice better than the often over-nice and 
subtle logic of the old system. With all the imperfections of 
the new practice, the merits of the cause sooner or later strug- 
gle into light. It was not always so with the old. 

There have been also radical changes in the law of evi- 
dence. The objections to the competency of witnesses, with 
the discussions of which the reports were crowded thirty 
years ago, as parties to the record, for interest direct or con- 
tingent in the suit, from want of religious belief, by reason of 
conviction for crime, even from the relation of husband and 
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wife, have been swept away, and, going onlj' to the weight 
of the testimony, are transferred from the bench to the jury- 
box. 

Another material change is the abolition of imprisonment 
for debt, and of what was justly called the old grab-law, under 
which the maxim, " Figilantibws non dormientibus subveniunt 
leges," was translated "The devil take the hindmost;" and 
the substitution for them of one of the best systems of insol- 
vency and bankruptcy known to jurisprudence. 

Most material also have been the changes in the law of the 
domestic relations, and especially that of husband and wife ; 
by the most important of which the wife owns and controls 
the property coming to her by gift, descent, or as the fruit of 
her own labor, — a gift of power likely to lead to more radical 
results. Add to these, -changes in the law of divorce, by 
which new causes for the dissolution of the marriage bond 
have been allowed, and the facility of separation greatly in- 
creased. 

Nor would we omit, in any sketch of our legal progress, to 
note the changes in the modes of trying causes at nisiprius and 
in the arguments of questions of law in banc. The manners 
of counsel have much less of asperity, and there is much 
less of personal controversy and identification of counsel with 
the passions and prejudices of their clients, than prevailed 
thirty years ago. 

The rules requiring written or printed briefs, and limiting 
the time for the argument of questions of law, and the limi- 
tation of the time for addressing the jury, have compelled 
counsel to greater directness and condensation of argument. 
This last change may have been wrought somewhat at the 
expense of the eloquence of the bar. But this is not matter 
of serious regret. The court-room is a place for serious busi- 
ness, and not for rhetoric ; and any eloquence that does not 
arise from a direct, logical, earnest, condensed presentation 
of the cause, may well be left for the platform and the stump. 
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We have alluded to these changes in the law of Massachu- 
setts and its practice, not to discuss them, — we are indeed of 
opinion, that they have been wise and salutary, — but for the 
purpose of indicating what constant vigilance, activity, and 
fresh power were necessary to the discharge of the duties of 
the Chief-Justiceship for the period Mr. Shaw held the office. 
No mere following of the old ruts would answer. New paths 
had to be opened and fitted for travel, new hills of difficulty 
had to be cut through, new chasms bridged, new causeways 
over bog and morass constructed. In the comprehension of 
principles, new or old, and their adjustment and reconciliation, 
he was wise and strong. We do not think he took so kindly 
and readily to new forms of procedure ; that he ever, for ex- 
ample, felt himself at home under the new Practice Act. 

We must try to give a somewhat nearer view of the Chief- 
Justice on the bench. He was a good nisi prius judge. His 
perceptions were not remarkably rapid. He was not anxious 
to anticipate counsel, and see how summarily he could twist 
the neck of a cause. He was careful, thorough, systematic. 
He had a patient ear, — not merely the passive consent to lis- 
ten, but the desire to be instructed in the facts and law of 
the case, no matter how inconsiderable the amount involved, 
or humble the parties or their counsel. He was no respecter 
of persons ; and a good point, well put by the youngest mem- 
ber of the bar, told with the same effect as if by the leader. 
His rulings upon interlocutory questions and the admission 
of evidence were well considered and carefully noted. His 
charges to the jury were simple and clear ; in difficult and 
complicated questions of law and fact, remarkably lucid, com- 
prehensive, and forcible in matter and impressive in manner. 
He had a remarkable power of so stating and illustrating the 
principles of law applicable to the cause as to reach the minds 
of the jury. He was, in the best sense, impartial, and weighed 
with an even scale the merits of the cause. But he did not 
understand, that, to be impartial, he must have equal respect 
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for truth and falsehood, or for a sound proposition and a falla- 
cious one ; or that the important points must not be stated 
with sufficient distinctness and force to be fully understood. 

It was a pleasure to try causes before him, if it ever is a 
pleasure to try causes: for your repose in his integrity, fair- 
ness, and sense of justice was never ruffled. He held the 
reins in his own hands, quietly, firmly, with no twitching or 
jerking, but so that the strongest men at the bar perfectly 
understood who presided. 

The Chief-Justice brought to the hearing in banc the same 
patience, the same desire to be instructed. There never was 
a judge who more thoroughly understood and appreciated 
the importance of an able, upright, and learned bar in the ad- 
ministration of justice. He was very unwilling to decide any 
difiicult cause that had not been thoroughly argued. He 
seemed to feel himself unqualified to decide it. He was re- 
luctant even to depend upon briefs or written argument. He 
liked far better the thorough oral discussion by counsel, with 
an occasional probing and feeling, on his own part, for the 
roots of the matters in controversy. 

In his anxiety to do right, and his desire for the most 
thorough investigation and consideration of causes, the deci- 
sion was sometimes deferred, after all the questions had been 
thoroughly and exhaustively discussed and considered, and 
when further delay might work injustice. Delay in judicial 
proceedings is not indeed an unmixed evil. Some delay 
between the inception of a cause and the trial is good for the 
parties and the public. Many a bitter controversy has been 
spared, and the peace of many a family an(l neighborhood 
saved, by giving time for the passions of parties to cool and 
to pass in review before the judgment. And, when a cause 
has been tried, there is nothing that is so soothing to the fail- 
ing party as the conviction, that he has been patiently heard, 
and his cause patiently and thoroughly considered. It is 
difficult to find the golden mean ; but sometimes the delays 



MEMOIR OP CHIEF-JUSTICE SHAW. 25 

of the Chief-Justice, to those who did not understand the 
motive, looked like procrastination. If it was a failing, it 
leaned to virtue's side. 

Chief-Justice Shaw had the highest sense of natural justice 
and equity ; but he had also the profoundest sense of the 
necessity of uniform and stable laws. He saw in the law 
the rule of conduct for the judge as well as the parties ; and 
that it was the province of the good judge, as Lord Bacon 
says, Jus dicere, not jus dare. He did not believe that it was 
any part of his duty to bend a positive rule of law to any 
fancied or even real equity of the case. He appreciated the 
wisdom and safety of positive rules and restrictions, like 
those of the Statute of Frauds and the Statute of Limitations ; 
knowing they must sometimes work injustice, but were neces- 
sary safeguards against far greater wrongs, and, in the long- 
run, wholesome and salutary. The subtleties and sentimen- 
talities by which Chancellors have frittered away the Statute 
of Frauds, — or, as Mr. Justice Story would say, "rescued 
cases from its grasp," — did not commend themselves to his 
judgment. He thought it better to say. This is the. rule the 
law-maker has prescribed. 

He was a man of great firmness. It was not obstinacy, 
dogged conceit, unwillingness to confess error. He was sin- 
gularly free from these. We never knew so great a man who 
had so little pride of opinion. His firmness was sense of 
duty ; nothing could shake or disturb that. Such was the 
veneration for him, that no man would have ventured to 
suggest to him a consideration or motive outside of the line of 
duty. Though this firmness brought him into conflict with a 
strong and sensitive popular opinion on several occasions, we 
think it never impaired the public esteem and confidence. 
Men who knew Chief-Justice Shaw found it impossible not to 
respect him. The weight of his judicial character, the un- 
usual confidence reposed in him, were among the effective 
practical arguments with the people against a change in the 
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tenure of the judicial office in 1853. A gentleman of our 
acquaintance, meeting a distinguished member of the Consti- 
tutional Convention held that year, inquired, " What are 
they doing at the State-House ? " The reply was, " Discuss- 
ing the question, whether Chief-Justice Shaw is a divine 
institution or a human contrivance." A fear was entertained 
that any change in the tenure of the office would result in his 
resignation. He was not a man to be content with any loss 
of the stability or dignity or rights of his court. When the 
salaries of the Judges of the Supreme Court were reduced by 
the Legislature in 1843, he refused to draw his salary. In 
1844, the act reducing the salaries was repealed, and compen- 
sation made for the difference. 

It was the habit, while Chief-Justice Shaw was on the 
bench, for the court, on the last day of the law term, or in long 
terms on Monday mornings, to deliver oral judgments in the 
cases already decided. Sometimes the reports of the opin- 
ions orally given sufficed. More frequently they were subse- 
quently written out for the reporter. These were field-days 
for the Chief-Justice. He was never so great, and never felt 
to be so great, as in some of these oral judgments. His mind 
always seemed to be a little cramped by the pen. His oral 
style was not only more free, it was, to our apprehension, 
more finished and perfect than his written. He had less to 
do with cases. Having made himself master of the facts and 
the precise points in contest, he applied to their solution the 
law, with such ease and clearness, that his law did not seem 
to you a thing acquired, but part of the mind itself. Upon 
reading the judgments afterwards written out for the books, 
you felt a disappointment: a certain glow and finish were 
wanting. You could not help regretting, that the oral judg- 
ment could not have been preserved fresh and warm as it fell 
from his lips. 

The judicial opinion for which he was most bitterly and 
severely reproached was that in the Sim Case, 7 Cush. 285. 
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There were portions of that opinion which did not command 
our assent. But it is not diificult to understand or to respect 
the position of the Chief-Justice on the subject. In convic- 
tion and feeling, he was firmly opposed to slavery and to its ex^^ 
tension. His article in the " North- American Review " of 1820, 
shows the strength of these convictions. His opinions in Com- 
monwealth V. Ares, 18 Pick. 19.3 ; Commonwealth v. Taylor, 3 
Met. 72 ; Commonwealth v. Fitzgerald, 7 Law Reporter, — show 
clearly, that, for the cause of natural right, he was ready 
to go up to the extremest line of positive law. The slave 
brought here by his master was free. The slave brought 
here by an officer of the navy, whose landing on our 
coast was involuntary, was free. He would not permit the 
voluntary return of a minor slave He felt that in the Sims 
Case the line of positive law was reached ; that it was defined 
by authority he was bound to respect. His own conviction, 
the result of maturest consideration, was, that the law was 
authorized by the Constitution of the United States ; and that 
Constitution he had solemnly sworn to support. On its face 
was written, " This Constitution, and the laws of the United 
States made in pursuance thereof, . . . shall be the supreme 
law of the land, and the judges in every State shall be bound 
thereby ; any thing in the constitution and laws of any State 
to the contrary notwithstanding." The Chief-Justice was so 
simple, honest, upright, and straightforward, it never occurred 
to him there was any way around, over, under, or through the 
barriers of the Constitution, — that it is the only apology that 
can be made for him. 

But, after all, the reputation of the Chief-Justice as a jurist 
must rest upon his reported judicial opinions. These, begin- 
ning with the latter part of the ninth volume of Pickering, 
extend to, and will include, the sixteenth volume of Gray. 
They make, perhaps, a third part of the matter in these fifty- 
seven volumes. Through these reports, he is well known to 
the profession in this country and in Westminster Hall; but 
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chiefly to the profession. Few men read the reports but 
lawyers. The bar constitutes the public of the bench. The 
bar only can fully appreciate the merits, or detect the short- 
comings, of the judge. There is no escape from its judgment ; 
and nothing but real merit secures its approbation. Pride of 
place, the air of gravity, parade of learning, spreading one's 
ideas thinly over a sheet of paper, solemn rhetoric, " wise 
saws and modern instances," avail nothing with good lawyers. 
They readily see whether the judge has got the matter in 
him, — such thorough comprehension of the principles of law, 
that they have ceased to be mere learning, and have become 
part of the mind's texture, — the analytic power which sepa- 
rates from the mass of Immaterial matter the precise point at 
issue, and the trained judgment which applies to it the pre- 
cise legal rule. . 

The judge is yet more severely tried and judged in the 
reports. There is time for more careful analysis and thorough 
weighing of every position taken ; and, Avhen an opinion 
blocks the way of strong counsel, the dissection is merciless. 
The Chief-Justice stood every test at the bar. No lawyer 
practising before him doubted whether there was a strong 
man on the bench. He will stand equally well in the reports. 
Take him for all in all, his is the first name in the judicial 
annals of Massachusetts. He had not, perhaps, the legal 
genius of Parsons or Jackson, but, it seems to the writer, 
larger grasp and wider scope. 

His judicial opinions are thorough and exhaustive. They 
seldom rest on mere authority, but strike down to the hard- 
pan, — to the principle on which the cases rest. Considered 
as judgments merely, the range of discussion is sometimes too 
broad. The reader has to be cautious and careful to discern 
between what is necessarily involved in the decision, and 
what comes from the overflowing mind of the judge in the 
way of illustration and argument. 

There was another quality of the mind of the Chief-Justice, 
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which always impressed us, — its forecast, a sort of prophetic 
forecast. It never said to itself, Settle this point, and " Suf- 
ficient unto the day is the evil thereof." His was " the wise 
discourse, which looks before and after." His mind was 
constantly reaching and feeling its way forward. His opin- 
ions show this habit of thought, and frequently contain inti- 
mations and suggestions which you find in subsequent cases 
have ripened into rules. A mind like this, it is obvious, 
would not be content simply to find a point upon which a 
case could be decided or turned off. It insisted upon grasp- 
ing the principles involved, and wheeling the case into line. 

We venture to affirm, that there are, in the reports of tiiis 
country or of Westminster Hall, no more instructive and 
suggestive judicial arguments than those of Judge Shaw. 
When, in the course of professional investigation, we strike 
one of his leading opinions, there is a feeling of comfort, an 
assurance, that, if we do not find our point decided, we shall 
at least be refreshed and strengthened and directed for our 
farther journey. We know of no more valuable contributions 
to the illustration of the principles of the common law. 

While the style of the Chief-Justice is vigorous, forcible, 
and copious, in illustration, — terseness and precision are 
sometimes wanting. Chief-Justice Shaw could not perhaps 
have written Vice-Chancellor Wigram's " Treatise on the Use 
of Extrinsic Evidence in the Interpretation of Wills," or the 
opinion of his own court in the case of Brattle-square^ Ghurch 
V. G-rant; in which the law assumes the beauty and pre- 
cision of the exact sciences. But though there is here and 
there a little diffuseness in his style, sometimes repetition, 
the points are clearly and thoroughly stated, and vigorously 
enforced. He did not wind his way through the entangle- 
ment of glade and forest. He cut through a broad path, and 
let in the air and sunlight. It took time ; but the way after- 
wards was open and clear, and its direction not to be mistaken. 

It is, of course, impracticable to examine, within any rea- 
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sonable limits, even what may be called the leading opinions 
of the Chief-Justice. To be fairly judged, they must be 
carefully analyzed and studied. Examine almost any volume 
of the reports, and we may get some idea of the extent of 
the field in which he had to labor, of the thoroughness of his 
work, and of the largeness of his powers. We have before 
us the seventh volume of Gushing (1853). The volume con- 
tains at least three leading and most important causes, in 
which the opinion of the Court was given by the Chief- 
Justice, — Commonwealth v. Alger, May v. Breed, and the 
Sims Case. We shall very briefly refer to them. , 

Commonwealth v. Alger was an indictment for constructing 
and maintaining a wharf extending beyond the lines fixed by 
the statutes of the Commonwealth for Boston Harbor. The 
defendant (Alger) was, under the colony ordinance, the 
owner of the fee in the flats on which the wharf was built. 

The acts of the Legislature fixing the lines of the harbor, 
and restraining the owners of the flats from building beyond 
those lines, had made no provision for compensation to the 
'owners, on account of such restriction. The case was argued 
for the defendant with great ability and force, upon the 
ground, that the act in question was an exercise of the right 
of eminent domain, and the taking of private property for 
pubhc use; and that, no compensation having been provided, 
the act, as against the defendant, was invalid, as contravening 
the Bill of Rights of Massachusetts, Art. 10, and the pro- 
vision of the Constitution of the United States, forbidding a 
State to pass a law impairing the obligation of contracts. 

The case opened two important questions, — the rights of 
owners of land bounding on the sea, to the flats over which 
the tide ebbs and flows; and, secondly, the power of the 
Legislature to regulate the use and enjoyment of these rights. 
The careful reading of this opinion can, we think, leave no 
doubt as to the profound learning of the Chief-Justice, his 
grasp of principles, or his great power of illustrating and 
applying them. 
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In May v. Breed, the Chief-Justice discusses the question, 
whether a discharge, under the English bankrupt law, of a 
debt due to a citizen of Massachusetts, but contracted in 
England and payable there, is a bar to an action on the debt 
in that State ; and, holding that the law of the place where 
the contract is made and to be performed gives to it its char- 
acter, measures its obligations, and settles when and how it 
shall be terminated and discharged, pronounces the judgment 
of the Court for the defendant. 

Sims^ Case, as before observed, is an elaborate discussion 
of the constitutionality of the Fugitive-Slave Law of 1850. 

Though the Chief-Justice presided over a local tribunal, 
these cases indicate how comprehensive was its jurisdiction, 
and that no court where the common law is administered 
could be called upon to discuss and settle questions of greater ■ 
magnitude and difficulty. There is no court on either side of 
the Atlantic upon which the opinions in Commonwealth y. Alger 
and May v. Breed would, not have reflected new lustre and 
honor. 

The manners of the Chief-Justice upon the bench were 
quiet, simple, dignified. There was, however, an occasional 
austerity and roughness, which, to those who did not know 
him, looked like acerbity of temper. It was not so. The 
Chief-Justice had a kind heart, which would not willingly 
give pain. 

But the manner was a fault. The practice of the law has 
trials and vexations enough, without adding any that are un- 
necessary. The utmost courtesy and respect are required 
from the bar to the bench ; and courtesy is a reciprocal 
virtue. The example, too, of so great a judge is dangerous, 
and may tempt others to the fault, without the great qualities 
that redeem it. It was a wise prayer of good Thomas Fuller, 
to be saved from the errors of good men. 

If we might, for a moment, and for a closing word, forget 
the critic and speak as the friend, it would be to say, that. 
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great as was the judge, the man was greater than the magis- 
trate, — Lemuel Shaw than the venerable Chief-Justice. A 
tr.uer man, indeed, did not grace his generation. With a little 
roughness of exterior, he was like the nuggets of California, 
— through and through solid gold. 

But the man bowed to the magistrate. With the largest 
sense of equity, he was the servant of the law he was set to 
administer, and obeyed its mandate. With the most generous 
love of freedom, and hatred of oppression, he stood unflinch- 
ingly by the Constitution he had sworn to support. With the 
soundest judgment, with masterly powers of reasoning, and, 
in discussion, with a subtlety of logic seldom equalled, he had 
literally no pride of opinion, but retained to the last the 
docility of childhood, — the ever-open and receptive and 
waiting spirit, into which wisdom loves to come and take up 
its abode. With a stern sense of justice, he had the tender- 
ness of a woman ; and while the magistrate pronounced the 
dread sentence of the law, the man was convulsed with grief 
and sympathy. 

With a firm trust in God, with a constant sense of his 
presence, looking to him for guidance and support, nothing 
could move him from the path of duty. He stood in his 
place, and the waves of passion broke at his feet 

As man and as judge, he bore the severest test, tbe closest 
scrutiny, fhe nearer you got to him, the more thoroughly 
you knew him, — the greater, wiser, better man and magis- 
trate he appeared to you. Great on the bench and in the 
books, it was in the consultation room or in conversation by 
his own fireside that you first understood and felt the variety 
and affluence and extent of his resources. 



Mr. Justice Swayne. 



Me. Justice Swatne 



The sons of Mr. Justice Swayne have deemed it not 
improper to print what follows, for distribution to the 
members of the family and a few friends. 

He was born in Frederick Connty, in the State of Vir- 
ginia, on the 7th of December, 1804. His parents belonged 
to the religious society of Friends. The last two years 
of his educational course were devoted to the study of 
mathematics and the Latin and Greek languages at an 
academy in Alexandria. He fitted himself well for col- 
lege. The failure of his guardian prevented him fi'om 
having the benefit of a collegiate education. Robert E. 
Lee, at a later time the Confederate General, was also a 
pupil in the academy, and they spent many pleasant 
hours" together. Mr. Swayne studied his profession at 
Warrenton, in his native State. Henry S. Foote, after- 
wai'ds Governor of Mississippi and a member of the Sen- 
ate of the United States, was a law-student thej-e at the 
same time. An intimacy of the most affectionate char- 
acter sprung up between the two young men and con- 
tinued without abatement until the death of that very 
able and distinguished man about a year ago. In 1824, 
immediately upon his admission to the Bar, Mr. Swayne 
removed to Ohio. He had letters of introduction from 



Mr. Clay and other eminent "Western members of Con- 
gress. They were procured for him by a Virginia friend 
then in public life. One of the last persons of whom he 
took leave in Washington was President Monroe. It oc- 
curred at the close of a levee at the White House, the 
night before the young adventurer set out on his Western 
journey. The parties never met again. The journey was 
made all the way on horseback. Within a few days after 
his arrival in Ohio, the Hon. Charles E. Sherman, the 
father of General and Senator Sherman, then recently 
elected a Judge of the Supreme Court of the State, lent 
Mr. Swayne his law library, which the latter kept until 
after the Judge's death, which occurred a few years later, 
in the forty-first year of his age. He was unquestionably 
one of the most brilliant and able men that ever lived in 
the, State, and he was universally beloved. His young friend 
regarded this untimely death as a loss largely personal to 
himself, and he felt it accordingly. Mr. Swayne was ad- 
mitted to the Bar of Ohio after a year's residence, which 
the law of the State prescribed as a condition precedent. 
In 1829 he was elected to the Legislatui-e of Ohio for the 
County of Coshocton by a vote nearly unanimous. In the 
following Spring, without his solicitation, President Jack- 
son appointed him Attorney of the United States for the 
District of Ohio. At the same time he was oftered, by both 
parties, a seat in Congress, without opposition. Preferring 
to devote his life to his profession, he accepted the former 
position, and at once removed to Columbus, the capital of 
the State. He held the office of District Attorney nine 
years, and resided at Columbus, and was steadily engaged 
in the practice of his profession until his appointment to 
the Bench of the Supreme Court of the United States. 



During that time he held numerous public trusts. None 
of them were of a political character, and it is thought 
unnecessary to name them. He received while pursuing 
his profession the degree of Doctor of Laws from the 
colleges of Yale, Dartmouth, and Marietta, in Ohio. 
Among his numerous students was ex-Senator Allen Gr. 
Thurman. They have been warm personal friends ever 
since. Mr. Justice McLean had repeatedly expressed a 
desire that Mr. Swayne should be his successor. That 
eminent judge died suddenly in the Fall of 1861. Among 
those who were most zealous in urging Mr. Swayne's 
appointment were William Deimison, then Governor of 
the State, and known as "the "War Governor of Ohio"; 
Thomas Ewing, before that time a Senator in Congress, 
Secretary of the Interior and Secretary of the Treasury, 
and long the acknowledged head of the Bar of the State; 
Henry Stanbery, afterwards Attorney-General of the State 
and of the United States ; Allen G. Thurman, before men- 
tioned ; H. H. Hunter, who was elected a Judge of the 
Supreme Court of the State, but declined to accept the 
place — the ISTestor of the Bar; and Thomas Corwin, a Rep- 
resentative in Congress, Governor of Ohio, United States 
Senator, Minister to Mexico, Secretary of the Treasury, 
and the peerless orator ! These names are mentioned be- 
cause it is deemed an honor to have been so supported by 
such men. They were all Ohio men. Others, not less dis- 
tinguished, in other States, might also be named in the 
same connection. On the 25th of January, 1862, Presi- 
dent Lincoln nominated Mr. Swayne to the Senate to fill 
the existing vacancy in the Supreme Court. The nomi- 
nation was unanimously confirmed by the Senate on the 
same day. 



[From the National Intelligencer of Washington, D. C, of January 27th, 

1862.] 

" We learn that the Senate, in executive session on Friday last, con- 
firmed the nomination of Noah H. Swayue, Esq., of Ohio, as Associate 
Justice of the Supreme Court, to fill the vacancy created by the death of 
the late Judge McLean. 

" It is a matter of congratulation that the honor thus conferred lias 
fallen upon one who, we understand, is so well fitted to wear with 
dignity, and preserve without spot, the judicial ermine in the highest 
Court of the nation. To great legal learning and eminence in the walks 
of his profession, (from which, moreover, he has never been tempted by 
the lures of political ambition,) he adds, in the judgment of those who 
knovf him best, the qualities of mind which singularly fit him for the 
able and impartial dispensation of justice. If the National Judiciary 
may be congratulated on such an acquisition to the Bench of the Su- 
preme Court, it is also a matter of satisfaction that the President, in his 
choice of a successor to Judge McLean, has been guided by such a be- 
coming sense of official propriety." 

The new judge immediately took his seat on the Bench 
of the Supreme Court, which was then in session. 

He held his first term of the Circuit Court at Detroit, 
where there was a large accumulation of business by rea- 
son of the protracted indisposition of his friend and pre- 
decessor, Mr. Justice McLean. The term lasted several 
weeks. 

[From the Detroit Advertiser and Tribune of July 19, 1862.] 

" Judge Swayne and the Detboit Bab. 

" On Thursday afternoon, July 17, 1862, a meeting of the Detroit Bar 
was held in the Bar Library, at which the following resolutions were 
adopted : 

" Mesolved, That the members of the Bar of the city of Detroit have 
^learned, with deep regret, the passage of the act of Congress removing 
the Judicial District of Michigan from its connection with the Districts 
of Ohio and Indiana, and transferring it to a Circuit embracing Illinois 
and Wisconsin. We much preferred our former position, in view of our 
geographical and business relations, and our connection with the Circuit 
of Judge Swayne. 



'■' Resolved, That this last consideration is the occasion of profound and 
sincere regret. Althongh Judge Swayne has attended but a single Circuit 
Court in our District, he has established lasting claims to our respect and 
gratitude. Urbane and friendly in social intercourse, on the Bench he 
has shown himself the courteous but resolute and dignified asserter of de- 
corum and propriety. Patient to hear, he has been prompt and learned 
in decision. As a lawyer of large experience and research, his character 
was well known to us. He has shown that he possesses what is a more 
rare endowment — the high judicial qualities of unvarying courtesy in lis- 
tening to argument ; of accurate legal discrimination and perfect impar- 
tiality; of deep learning, and of the power of eliciting and exhibiting 
the real distinctions and points of a case, and of cogently and lucidly ex- 
plaining his reasons and conclusions. 

'^Resolved, That we tender to him the assurance of onr profound respect 
and personal esteem for him as a man and a judge, and that we hope that 
the legislation of Congress Will restore Michigan to the Circuit in which 
he presides. 

"Charles I. Walker, John S. iCeWberry, and Alexander W. Buell, 
Esqs., were appointed a Committee to present the resolutions to Jndge 
Swayne ; and it was also agreed to hold a meeting of the Bar of the State, 
at some future time, to express a preference regarding who should be ap- 
pointed Jndge of this District." 

On the 25th of January, 1881, at the end of nineteen 
years of service, having reached the seventy-seventh 
year of his age, Mr. Justice Swayne placed his resigna- 
tion in the hands of President Hayes. It was accepted, 
and took effect on that day. 



[From the Washington Law Eeporter of February 2d, 1881.] 
" Me. Justice Swayne's Retirement. 

" A meeting of the members of the Bar of the Supreme Court of the 
United States was held in the court-room, January 31st, to take actioA 
on the retirement of Mr. Justice Swayne. Hon. Samuel Shellabarger 
was elected chairman, and Mr. James H. McKenney, Clerk of the Court, 
secretary. A committee on resolutions, consisting of the following gen- 
tlemen : Mr. Philip Phillips, of Alabama ; George W. Williams, Oregon ; 
Richard T. Merrick, District of Columbia, ; Elliott F. Shepard, New York, 
and J. Hubley Ashton, Pennsylvania, was appointed by the chair- 
man, and they, through Mr. Phillips, reported resolutions which were 
adopted. 



" Subsequently Attoeney-Generai- Deveks, iu the Supreme Court, 
said : 

" May it please Your Honors : 

'• The Bar were aware last Monday, when Mr. Justice Swayne deliv- 
ered the opinion, the preparation of which had been entrusted to hiiii, 
that they were listening 1o his words for the last time in this place. 
His retiremsnt, iu advanced life, indeed, yet with his natural force un- 
abated, is an event tliat they wonld not willingly pass without proper 
expression of the respect in which they hold his eminent public services, 
and of the honor and love which they beat to him personally. 

" Nineteen years have passed since he became a justice of this Court. 
With one exception, the senior a,s90ciate detained from us during this 
term by a protracted and distressing illness, all who originally sat with 
him are gone. "While no ' cold gradations of decay ' have given admoni- 
tion of the necessity of repose, he has deemed it wiser to seek it. His 
judicial life includes a great historic, or perhaps I should say, two his- 
toric periods, one the supplement and consequent of the other. The 
novelty and importance of the questions that were at once pressed upon 
the attention of the Court by the civil war will be readily admitted when 
we remember that questions concerning all the rights of belligerents, of 
confiscation, prize, blockade, and non-intercourse were to be at once dis- 
cussed. The vast expenditures required novel systems and modes of 
raising revenue, and the legislation by which it was sought to meet the 
exigency became here, of necessity, the subject of inquiry and interpre- 
tation. 

" His last opinion considers fully the important subject of the income 
tax imposed by the United States, and defines clearly and authoritatively 
the meaning of ' direct taxation,' as the terra is used iu the Constitution. 
At the close of the war came the period of reconstruction. As pointed 
out by Mr. Justice Swayne himself, it was sixty-one years since there 
had been any amendment of the Constitution. All the earlier amend- 
ments had been prompted by the anxiety of the Stales lest their autonomy 
should be invaded by the Federal Government, but a time had arrived 
when it was clearly necessary that rights acquired and results deter- 
mined by the civil war should be placed under the guardianship of the 
Federal Government, and this was done by three constitutional amend- 
ments. 

" The great power possessed by this Court, that of declaring a law, 
which had the sanction of all the forms of legislation, void, because in vio- 
lation of the Constitution, had been exercised before this era in but two 
instances, which are found in the cases of Marbury agt. Madison and Scott 
agt. Sandford. But there followed upon the amendments, and the con- 
sequent legislation, a large series of constitutional inquiries which are 
by no means concluded. In all these great judicial debates, the subjects 
of which I have so hastily sketched, Mr. Justice Swayne bore his full 
share. His ability, his learning, his acquirements, and his ready capacity 
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to inquire, his calm jud;^m3nt, and his sound oommon sense, cansed his in- 
fluence to be everywhere felt in all their various stages. His opinions, 
which will be found in more than one-third of the volumes of the United 
States Reports, commencing with the first of Black and extending through 
the twelfth of Otto, some thirty-seven volumes, are the enduring monu- 
ment of his honestly-earned fame as a j urist. 

" Such a fame may appear to the casual observer less brilliant than 
that of the orators, the soldiers, and the statesmen who were his con- 
temporaries when it was won, yet it is not less dear, nor less valuahle 
in the eyes of every thoughtful lover of the institutions of this Re- 
public. 

" The singuLarly amiable disposition and cordial manner of Mr. Justice 
Swayne were irresistibly attractive to all who practiced before him. He 
had a patience which was proof against dullness, he would listen after 
he himself was satisfied, in order that counsel might feel they had been 
fully heard. I have not spoken of his anxiety to do always what was 
just and right. Happily I stand before a tribunal which has endured 
nearly an hundred years, upon no member of which was there ever the 
imputation that he did not mean to deal .justly and to do the right, as it 
was given him to see the right. It was one of Mr. Justice Swayne's 
strongest characteristics. 

. " In the fine chapter of the Old Testament which describes the farewell 
of the aged Samuel to his people, ruler, priest, and judge though he was, 
he desires to know, before he parts with his power to Saul, if he has done 
wrong to any man, that he may then testify it. ' I am old and grey- 
headed,' says he, 'but behold here I am. Whose ox or whose ass have I 
taken? Whom have I defrauded ? Whom have I oppressed ? At whose 
hands have I received any bribes to blind mine eyes ? ' And the people 
answered: 'As God is our witness, there is no such man.' Sure am I that 
should the distinguished magistrate who retires from the Bench ask : 
' Who is there that has stood before me to whom I have not striven to do 
equal and exact justice ? ' The answer would be like that of the Hebrew 
people to the Royal Judge of Israel : ' There is no such man.' The good 
wishes of all go with him in his honorable retirement, consoled by those 
literary studies which have long been his delight, and by tlie dearer com- 
fort of friends and family. As he may look back to the life that is past 
without regret, .so he may look forward with serenity and confidence. 

" At a meeting of the Bar held this morning the resolutions which I 
read were unanimously passed. 

" Resolved, That the members of the Bar have learned with deep regret, 
that, in the opinion of Mr. Justice Swayne, the time has arrived when 
he should retire from the labors and duties of the Bench, which he has 
so long adorned. 

" Resolved, That at the conclusion of his long and honorable career, the 
Bar deem it alike their duty and their privilege to express their sentiments 
of sincere respect for Mr. Justice Swayne, which have been inspired by 
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the large capacity, tlVe full iind accurate learning, the patient and persist- 
ent Investigation, the anxious desire to do justice, the genial and benev- 
olent courtesy he has uniformly accorded to the members of the Bar, 
which have distinguished him throughout the long period of his service 
on the Bench of the Supreme Court. 

" Beaolved, That the Attorney-General be requested to present these 
resolutions to the Court, and ask that they be entered on its minutes and 
communicated to Mr. Justice Swayne. 

" The Chief Justice replied as follows : 

" The resolutions of the Bar and your remarks, Mr. Attorney-General, 
are no more than is due to the occasion, and we take pleasure in directing 
that they be entered on our minutes. Judge Swayne took his seat here 
at the beginning of the late civil war, when the Chief Justice was con- 
siderably more than eighty years of age and four of the five associates 
were bordering on seventy. He came fresh from a large and success- 
ful practice at the Bar, and brought with him an unusual familiarity 
with adjudged cases, and settled habits of labor and research. As might 
be expected he soon became one of the most useful members 'of the Court, 
and took an active and leading part in all its work. During the nineteen 
yefirs of his judicial life, both public and constitutional law have been 
presented to the Court in great variety of phases and each successive terra 
brought its new cases and its consequent new questions. What part he 
bore in this important service and how well he bore it, is best shown in the 
pages of the thirty-seven volumes of our Eeports, which have been filled 
since he came on the Bench. Being favored with uninterrupted good 
health and great capacity for endurance, he has rarely been "absent from 
his seat here or in the consultation room when required, and never ex- 
cept from necessity. His record as a judge is consequently the record of 
the Court during his service, and in his voluntary retirement he can 
have the satisfaction of feeling that his judgments here and elsewhere 
have been, as he believed to be, right. If at times he differed from his 
associates, he could always give a reason for what he did. His courtesy 
of manner on and off the Bench will never be forgotten, and he carries 
with him as he leaves the Court the esteem of every one of his associates. 

" It has been his good fortune to be not only a student of the law, but 
of general literature as well. He has always been a welcome guest wherc- 
ever he has gone, and we hope he may live long to enjoy the reputation 
he has won, the society of his family and friends, and the pleasure of his 
books." 

A copy of these proceedings, taken from the journal of 
the Supreme Court, and certified by the clerk, were trans- 
mitted to Mr. Justice Swayne, with a letter from all the 
remaining justices. That letter was as follows : 
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" Washington, February 24, 1881. 
" Deae Bbothek Swayne : 

" Your retirement from the Bench at this time, when we are being de- 
prived of the counsels of several other justices with whom we have had 
such long and pleasant association, is peculiarly trying to your brethren 
who remain. 

"We not only heartily join in the expressions of respect and regret which 
are so well conceived in the address of the Attorney-General and Eesor 
lutions of the Bar, a copy of which accompanies this letter ; but we de- 
sire to communicate to you our own personal sorrow at the severance of 
those pleasant and harmonious ties which have so long united us. 

" We feel how greatly we shall miss the aid of your profound and va- 
rious learning, ever ready at call, ever instructive and apposite to the dis- 
cussion in hand ; and shall equally miss the cheerful flow of your unfail- 
ing courtesy and spirits. 

" Our earnest wish is, that you may long enjoy the happiness which 
justly comes to vigorous age adorned with the wealth and graces of liter- 
ature, surrounded by the charms of appreciative companionship, and the 
object of devoted affection. 

" Ever and sincerely, your friends, 

(Signed) " M. E. Waite. 

"Sam. F. Millek. 
" Stephen J. Field. 
" Joseph P. Beadley. 
" Waed Hunt. 
"John M. Haelan. 
"W.B. Woods. 
" Hon. Noah H. Swayne." 



The sentiments of respect, esteem, and friendship thus 
expressed in the valedictory of his brethren are warmly 
reciprocated for each and all of them by Mr. Justice 
Swayne. His connection with the Court involved con- 
stant labor, but during all the time his health was perfect 
and he had no domestic sorrow. He will always regard 
it as the happiest period of his life. 

A fuller biographical sketch may, perhaps, be prepared 
hereafter by another hand. The object of this brief pub- 
lication is more to present the circumstances of his retire- 
ment from the Bench than for any other purpose. 
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Such is the close of a laborious, well-spent, and not 
undistinguished public life, and one always free from the 
excitement of politics. 

This is not the proper occasion to speak of his recollec- 
tions of the many able men whom it has been the good 
fortune of Mr. Swayne intimately to know. 

Mat 1, 1881. 



